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PROPOSED DECISION
Presiding Administrative Law JudgeStephenJ. Smith, Office of Administrative
Hearings,State of Califomia, conductedpreliminary proceedingsand issuedpreliminary
rulings in this matter as set forth hereinbelow.
RonaldV. Placet,Staff Counsel,Offrce of the StateController,Stateof California,
the StateController.
represented
the
Kerry Ganahl,Legal Counsel,andJanBiggs,AdministrativeAdvisor, represented
FresnoCountyOffice of Education.
Frank Furtek, Senior Deputy Attorney General,representedthe Departmentof
Finance,Stateof California.
On luly l't ,20OO,PresidingAdministative Law JudgeSmith conducteda Prehearing
Conferencein this matter. Mr. PlacetandMs. Ganahlwerepresent.The appearingparties
arguedthe natureand scopeof the case.
On July 25,2000, PresidingAdministrativeLaw JudgeSmith issueda Prehearing
ConferenceOrder. His Order statedthat with regard to the audit report the parties "dispute
the meaning and application of two different and conflicting statutesthat appearto govem
'ADA') is to be countedin the
the mannerin which Average Daily Attendance(hereafter

unique setting of this school's operation." His Order further statedthat the parties would
preparea stipulated statementof facts with any supportingexhibits to be submitted to him by
August 15,2000. His Orderalsodirectedthat simultaneousopeningbriefs be frled by
September15, and simultaneousresponsivebriefs be filed by September25,2000. He
orderedthat oral argumentbe scheduledtwo weeks later.
On July 27, 2000, Presiding Administrative Law JudgeSmith issueda Notice
schedulingoral argumentfor October 12,2O0O.
On August 17,2000,the StateController'sOffice andtlte FresnoCounty Office of
Educationagreedto waive time for the submissionof the Joint Stipulationof Facts. The
submissiondatewas changedto September15,2000.
On September15,20OO,PresidingAdministrativeLaw JudgeSmith orderedthat the
Joint Stipulationof Factsbe filed on October16,2000,andthat the parties' OpeningBriefs
be filed on the samedate. He further orderedthat simultaneousResponsiveBriefs be filed
on October30, 2000.
On September29,2000, PresidingAdministrative Law JudgeSmith orderedthat oral
argumentbe rescheduledfor November20, 2000.
On October9, 2000,PresidingAdministrativeLaw JudgeSmith receivedand
reviewedthe Joint Stipulationof Facts.
On October13,2000,JudgeSmithreceivedthe OpeningBrief on behalf of the Fresno
County Office of Education.
On October 17, 2000, JudgeSmith approvedthe delayedfiling of the Opening Brief
on behalfof the StateController'sOffice. On October18,2000,JudgeSmith receivedand
reviewedthe OpeningBrief of the StateController'sOffice.
On November 20,2000, Presiding Administrative Law JudgeSmith transferredthe
casewith directions to Administrative Law JudgeM. Amanda Behe for further proceedings
anddecision. On that dateevidencewas receivedandthe oral argumentsof the partieswere
heardin Sacramento,
California. ShawnD. Silva, Staff Counsel,Office of the State
Controller, Stateof Califomia, representedthe StateController. Kerry Ganahl, Legal
the FresnoCounty Office of
Counsel,and JanBiggs, AdministrativeAdvisor,represented
Education.
The record remainedopen for receipt of the Reply Briefs of the parties. The record
was thereafterheld open for receipt of the filings of the parties on computer disk.

FACTUAL FINDINGS
1.
The California StateController's Ofltce conductedan audit of the Fresno
CountyJuvenileCourt andCommunitySchoolProgramfor the period of July 1, 1997
throughJune30, 1998. The Audit Report,which was datedNovember2, 1998,was
submittedto the StateDepartmentof Education.
With regard to FresnoCounty Office of Education(FCOE) Juvenile Court
2.
SchoolProgramthe November2, 1998,StateController'sOffice Audit Reportconcluded
that:
accountingproceduresthat the FCOE
a. FCOE teachersdid not follow the attendance
submittedto the StateDepartmentof Education for approval.
b. Unit B at Worsley Juvenile Hall "did not meet the minimum school day of 240
minutesrequiredby EducationCodesection48645.3.The B-Unit is comprisedof
hard-corejuvenileswho areisolatedfrom the restof thejail's juvenile populationand
receive individual instruction. The juveniles individually meet with an instructor for
60 minutes eachday rather than for the 240 minutes required by the Education Code.
As a result,the instructionalminutesarenot in compliancewith EducationCode
section48645.3. Therefore,the ADAI is unallowableand shouldbe quantified"
c. On-siteobservationby auditors"disclosedthat the capacityof the B-Unit is six
juveniles,whereasthe B-Unit classrostersrecordedmore than six juveniles. Students
outsidethe B-Unit were improperly recordedand reported as B-Unit studentsfor
apportionmentpurposes."
The Audit Reportfound that for the 1997-98 fiscal year FCOE claimed AverageDaily
Attendance(ADA) in the Worsley Unit B of 7.34. The Audit Reportmadea finding that such
ADA was equivalentto $34,427 of overstztedapportionmentreceived,andrecommendedthat a
revisedADA be submittedby FCOE.
3.
On October28, 1999,the StateController's Office advisedthe FCOE of the final
report of its audit of the JuvenileCourt SchoolProgra4 and of the appealrights affordedby
EducationCodesection413214(d).
4.
On April 'A,2C[0, FCOE by the Superintendentof Schoolsfiled a letter stating
its intent to appeal,pursuantto EducationCode section41344,the StateController's Offrce
audit finding that its JuvenileCourt SchoolProgramwasout of compliancein the areaoj
instructionalminutes.
1

Califoroi" school disricts receive money based upon the average daily attendance (ADA) frgures they repr.rrr rcr
the State. Education Code section 41601 requires school districts to report the ADA of studentsannually to the
Superintendent of Public Instruction to obtain the allocation of stale educational funding to which they are entitled.
Average Daily Attendance refers to the number of students in attendance over a specihed period of time.

On June9,2000, the StateController'sOffice audit of FCOE's JuvenileCourt
5.
Programwas incorporatedin the Statementof Issuesfiled in this proceeding.
The partiesstipulatedthat FCOE is chargedby the Califomia EducationCode2
6.
providing
educationalservicesto all youth offendersincarceratedin the FresnoCounty
with
Juvenile Hall.
'7.

The parties stipulatedthat eachyouth offender placed in the County Juvenile
Hall is enrolled in the Court School program, which is operatedby FCOE.
FCOE representedin its Opening Brief that eachjuvenile offender is enrolled in its
Court School Program upon his or her placementinto a residential unit at Juvenile Hall and
beginsreceivingclassroominstructionthe following day.
The parties stipulatedthat Juvenile Hall is owned, operatedand controlled by
8.
the FresnoCounty Board of Supervisorstlrough the FresnoCounty Probation Office.
The parties stipulatedthat Unit B at Worsley is a componentof the Juvenile
9.
Hall operatedby County Probation.When full, Unit B will accomrnodatea total of six
juvenile offenders. Unit B is an administrative segregationunit where the most violent and
juvenile "hardcoreoffenders"areplacedwhile incarceratedin JuvenileHall.
dangerous
Typically, thesejuvenile offendershave actedout and evidencedsuch extreme and
dangerousbehavior that Probation has determinedthat they cannotbe mixed with the general
population of Juvenile Hall.
10. The parties stipulated that whether or not a juvenile offender is moved into
Unit B is a decision made exclusively by hobation staff. Furthermore,how long a youthfrrl
offender remains in Unit B is determinedexclusively by Probation.
The parties stipulated that becauseofthe extremely violent and dangerousbehavior of
the youthshousedin Unit B, and due to the risk of seriousinjury or death to others posedby
theseindividuals, they are not permitted to be in coDtactwith anotheryouth. Therefore,
studentshousedin Unit B are releasedby hobation one at a time and for limited periods of
time to attendclass. The decision when to releasea Unit B studentand for how lons is
exclusively that of the County Probation staff.
The parties stipulatedthat FCOE employs one full-time credentialedteacher
11.
who is permanentlyassignedto Unit B and who provides education servicesto Unit B
studentswhen they are releasedto attendclass. This teacheris in Unit B for the entire school
day andis preparedto offer up to 285 minutesof classroominstruction.

'EducationCodesection48645et seo.

12. The parties stipulatedthat FCOE has counted,for Average Daily Aftendance
revenuecalculation purposes,eachUnit B studentreleasedduring the school day to attend
classregardlessof how long Probation haspermitted the studentto remain in class.
13. The parties stipulatedthat the StateController's Office conductedan audit of
the FresnoCounty Juvanile Court and Community Schoolshogram in accordancewith
EducationCodesection41344(a)(l).That audit wasconductedfor the period of July 1, 1997
throughJune30, 1998. The auditorsconcludedthat the FCOE programwas in noncompliancewith the required instructional day of 240 minutes per day for Unit B students.
14. The parties stipulatedthat during the State Controller's Office audit Pete
Lempesis,the Unit B teacherat the time, was interviewed. Mr. Lempesis statedthat
generallythere were six juveniles presentin Unit B at any one time, and that they
individually received approximately 60 minutes of instructional time daily. At the end of the
60 minutes, a juvenile had to be taken back to his cell so that anotherjuvenile could come
out for instruction.
15.
The parties stipulatedthat the number of instructional minutes a student
receivesper day dependsupon the number ofjuveniles housedin Unit B and how many Unit
B juveniles are allowed by Probationto leave their cells in order to attend class. Attendance
recordsindicate that there were never fewer than two juveniles who were presentand ready
to receive instruction in Unit B on any given day.

JURISDICTION OF TIIE EDUCATION AI.JDIT APPEALS PANEL;
EDUCATION CODE SECTION 413,14
16.

EducationCodesection41344(d)providesthat:

"Within 60 days ofthe date on which a local educationagencyreceivesa final audit
report resulting from an audit or review, a local agencymay appeala finding
containedin the final report to a panel consistingof the Superintendentof Public
Instruction, the Director of the Departmentof Finance, and a Chief Administrative
Officer of the FiscalCrisis and ManagementAssistanceTeamestablishedpursuantto
Section42127.8,or oneof their designees.Within 90 daysof the dateon which the
appealis received by the panel, a hearing shall be held at which the local agencymay
presentevidenceor argumentsif the local educationagencybelieves that the final
report containsany finding that was basedon errors of fact."
17.
In its openingbrief filed on October17, 2000,the StateController'sOffice
argues,apparentlyfor the fust time, that the appealof FCOE must be dismissedbecausethe
EducationAudit AppealsPanelis not the properforum in which to raisea questionof law.
The StateController'sOfEcecontendsthat wherethe factsarenot in dispute,and actually
were stipulated,the remainderof the appealmust be questionsof law. It arguesthat the only
possibleconstructionof the concludingsentenceof EducationCode section41344(d),

specificallythe phrase"any finding that wasbasedon errorsoffact," is that the Panel's
jurisdiction is limited to disputed facts. The StateController's Office opines that the
statutorylanguageprecludesthe Panelfrom consideringquestionsof law, i.e. thoseaspects
of FCOE's appealwhich concerninterpretationof the Education Code.
18. As a thresholdmatter,the EducationAudit AppealsPanelacceptedFCOE's
appealand setit for hearing. FCOE's Aprn24,2000, letter of appealspecifically identified an
appealpursuantto EducationCode section41344. The letter alsoclearly statedthat the subject
of the appealwasthe StateController's Office audit finding that FCOE's JuvenileCourt School
Program'\ras out of compliancein the areaof instructionalminutes." In short,the Fducation
Audit Appeal Panelmadeat leasta preliminary deterrrinationof jurisdiction by acceptingthe
appealratherthan rejecting it asoutsidethe scopeof its authority.
19. In responseto the StateController'sOffice interpretation,FCOE arguesthat
the partiesare bound by a stipulation at the PrehearingConferenceand the Prehearing
ConferenceOrder, both of which place the disputebefore the Education Audit Appeals
Panel. FCOE's reply brief representedthat at the PrehearingConferencethe issue was
'that the best way to resolve the issue at hand
discussedin depth and all parties stipulated
would be for the ALJ to make a deterrninationon the unresolvedquestion of law."
As noted in the proceduralhistory set forth above,Presiding Administrative
20.
Law JudgeStephenSmith conductedthe PrehearingConferenceon July 17, 2000. In that
proceedingthe StateController'sOffice wasrepresented
by RonaldV. Placet,Staff Counsel.
The PresidingAdministrative Law Judgedid not have a transcript or recording made of the
PrehearingConference.
The only indicationof the parties'positionsin therecordis JudgeSmith's July 25,
2000, PrehearingConferenceOrder. That order statedthat the parties "dispute the meaning
and appiication of nro different and conflicting statutesthat appearto govern the mannerin
which AverageDaily Attendance(hereafter'ADA') is to be countedin the uniquesettingof
'The evidentiaryhearingshallbe conductedby
this school'soperation." It further statedthat
considerationof a stipulated statementoffacts, written exhibits and the legal argumentsof
the parties." The cited languageclearly contemplatedthat the appealwould include
interpretationof the Education Code and its application to the stipulated facts.
The StateController's Office did not requestreconsiderationof the Prehearing
21.
ConferenceOrder or frle a writ seekingreview. Rather,in compliance with the Order it filed
the StipulationofFacts signedon October6, 2000,by ShawnSilva'. FCOE's brief suggested
that Mr. Silva wasunawareofthe stipulationbecausehe wasnot presentat the Prehearing
Conference.
The StateController'sOffrce argumentthatFCOE's appealmustbe dismissed
22.
becausethe Education Audit AppealsPanellacks jurisdiction over questionsof law was
3

Mr. Silva tien and thereafter replaced Mr. Placet in representation of the State Controller's Office in this case.

apparentlynot raiseduntil its openingbrief was filed on October17,2000. For the reasons
set forth in the following paragraphs,it is unnecessaryto addressthe untimely mannerin
which the StateController'sOffice raisedthejurisdictionalissue.
23.
While the StateController'sOfEce'sopeningbrief doesnot dfuectlyad&ess
issue
of
the
stipulationat the PrehearingConferencedescribedby FCOE's brief, it
the
obliquely suggeststhat such an agreementwas made. That inference can be made from the
assertionthat "Not even consentof the parties can enlargethe jurisdiction of the Panel.
(citation)" (StateController'sOffice OpeningBriel p. J, smphasissupplied) For the
reasonsset forth in the following paragraphs,it is unnecessaryto addressthe latter issue.
24.
The narrow constructionof Education Code section 41344(d) advancedby the
'frnding" in the last sentence,
StateController's Office relies on a phrasemodifying the word
and ignoring that the word is unmodified in the first sentence.The fust sentencestatesthat a
local educationagency"may appeala finding containedin the final report" to the Education
Audits AppealsPanel. The flrst sentenceidentifiesthe subjectof appealsto be heardby the
Panel,and it is not limited to only those findings basedon errors of fact. A resolution of the
apparentconflict is indicated by the text of the last sentence.The last sentencedescribesthat
the local agency"may presentevidenceor arguments." In administrative hearingsparties
present"evidence" regarding disputedfactual mattersand "arguments" regarding legal
issues. Partiesdo not present"arguments"regarding "errors of fact."
The narrow construction of Education Code section 4I344(d), and resulting limitation
on thejurisdiction ofthe EducationAudits AppealsPaneladvancedby the StateController's
Office, is not persuasive. It ignorestle clear meaningof the word "finding" in the first
sentenceand the inclusion of the term "arguments" in the last sentence.
25.
Finally, and most importantly, the nature of the subject "final audit report
resulting from an audit or review" (Education Code section 4L344(d)) resolvesany potential
of subsection(d).
inconsistencybetweenthe useof the word "finding" in the two sentences
"findings"
Office
Audit
Report
2,
1998,
State
Controller's
contains
which
The November
involve questionsof fact and law. In such findings tle auditors identified data, and then
applied their interpretation of the Education Code to that data.
The StateController's Office Audit Report and its transmittal letters contain nine
referencesto specificprovisionsof the EducationCode. In eachinstancethe statutory
provision is applied to identified facts or situations and the auditors draw a legal conclusion.
For exarnple,the Audit Report describesthe schooling provided to residentsof Unit B at
Worsley. The auditors then cite EducationCode section48645.3, and interpret that statutory
provision to conclude, 'lthe instructional minutes are not in complialce with Education Code
section48645.3. Therefore,the ADA is unallowable..."

4

SeeFinding 19.

An interpretation of Education Code sectton42344(d)which permits FCOE to appeal
only a "fact" in one sentence,but not the auditors' interpretation of the Education Code as
applied to that fact in the next sentence,would be incongruous. The construction urged by
the StateController'sOffice would limit FCOE's appealin preciselythat manner. The only
meaningful appealof an Audit Report ascontemplatedby Education Code section41344(d)
would permit the appellant to challengethe data and the analysis,including interpretationsof
the Education Code, that results in the disputedaudit findings.
26. In sum,the StateController'sargumentthat FCOE's appealmustbe dismissed
for lack of subject-matterjurisdiction is not persuasive. Deferenceis given to the Education
Audit Appeal Panel'sdecisionto acceptthe appealpursuantto EducationCode section
41344(d),rutherthan rejecting it asoutsidethe scopeof its authority. The torturedconstruction
of EducationCodesection413,{4(d)urgedby the StateController'sOffice; that a phrase
'tnding" in the last sentencecontrols even where the word is
modifying the word
unmodified in the fust sentence;is illogical. In addition, the subject Audit Report is largely a
recitation of the auditors' interpretationsof the languageof the Education Code as applied to
the "facts" of FCOE's operationof its JuvenileCourt SchoolProgram.
The interpretation of Education Code section4 13zl4(d)advancedby the State
Controller'sOffice is rejected.The EducationAudit AppealsPanelmay considerthe
entirety of the appealit acceptedfrom FCOE, including the questionsof law raised by the
application of provisions of the Education Code to the FCOE Juvenile Court School
Program.

THE BIJRDEN OF PROOF;
EDUCATION CODE SECTION 4r344(d)
27.
EducationCodesection41344(d)specificallyprovidesthat the party tlat
appealsthe audit "presentevidenceor arguments." That provision placesthe burden of proof
on FCOE as appellantin the subjectcase.

CALCULATING ATTENDANCE FOR PURPOSESOF FI,JNDING;
EDUCATION CODE SECTIONS 4E645.3and 4601.0.3
28. EducationCodesection48645.3provides,in relevantpart, that the Court
School'sminimum schoolday "shall be 240 minutes"which is to be calculatedon "the basis
of the averagenumber of minutes of attendanceduring not more than 10 consecutivedaysin
"
which classesareconducted.
29.
FCOE enrolls eachminor placed in FresnoCounty Juvenile Hall in its Court
program.
School
UDit B, the segregationunit for unusually violent minors, is usually at its
capacityof six juvenile offenders. The decision whether to place a juvenile offender in Unit
B and the duration of that segregationis madeby Probation staff rather than FCOE.

Dependingupon behavior,juveniles can rernain in Unit B from one day to the entirety of
their incarceration.
Becausethey are isolated from the generalJuvenile Hall population for safety
30.
reasons,Unit B residentsreceive individual instruction rather than attend conventional Court
Schoolclasses.Attendancerecordsfor the auditperiodindicatethat at leasttwo juveniles
were presentand ready to receive instruction in Unit B on any given day.
Unit B instructionis providedby oneFCOE teacheravailablefor up to a tokl of 285
minutes of classroominstruction daily. A Unit B studentis releasedby Probation one at a
time for approximately 60 minutes of individual instruction daily, and then returnedto his
cell so that anotherjuvenile canbe releasedfor instruction. The numberof instructional
minutes a studentreceivesdaily dependsupon the currerlt Unit B population and Probation's
decisionsto releaseindividuals to meet with the teacher.
31.
During the audit period FCOE counted,for calculation of Average Daily
Attendancerevenue,eachUnit B studentreleasedduring the school day to receive
instruction regardlessof how many minutes of instruction the studentreceived. State
Controller'sOffice auditorsconcludedthat FCOE wasin non-compliancewith the required
instructional day of 240 minutes per day with regard to the Unit B students.
Pursuantto the stipulatedfacts, the Unit B juveniles could not have received
32.
240 minutesof instructionwithin the meaningof EducationCode section48645.3,which
definesthe minimum schooldayfor juvenile court schools. In fact, Unit B studentsreceived
60 minutes of instruction per day. Even if there were only two residentsof Unit B, the
gteatestamount of instruction eachcould have received would have been 143 ninutes each.
FCOE claims that it is entitled to fuIl ADA for all Unit B studentseven though
33.
they do not receive a full 240 minutes of instruction. FCOE theorizesthat it can claim fulI
ADA if a Unit B studentis presentfor any part of the day. FCOE arguesthat its custofirary
60 minutes of instruction daily defines the minimum day for Court School studentsfor ADA
purposes.Despitethe cleardefinition of the minimum schooldayin EducationCode section
48645.3,FCOE attemptsto import the languageof section46010.3to supportits views.
FCOE arguesthat Education Code section46010.3 authorizesit to count for ADA
purposesminors who are only able to attendclass for part of the instructional day because
they are segregatedin Unit B. FCOE opinesthat eventhough its program operation in
practiceprovidesonly 60 minutesof instructionto Unit B students,section46010.3entitlesit
to count eachsuch minor as if he had beenpresentfor the frrll 285 minutes the teacher
offeredservices.
34.

EducationCodesection46010.3providesthat:

'T.{otwithstanding
subdivision(a) of section46010or any otherprovisionof law, for
purposesof calculating days of attendancein order to compute any apportionmentof

statefunding under this code, a pupil enrolled in a regular day class,including
oppornrnity classesand classesconductedin county community schools,for the
minimum day that is applicableto that pupil, is deemedto be presentfor the entire
schoolday,unlesshe or sheis absentfor the entire schoolday."
35.
FCOE's interpretation is correct only if all Unit B studentsare enrolled in a
schoolday that is at leastZ0 minuteslong. Section46010.3appliesonly to studentswho
are "emolled in a regular day class . . . for the minimum day that is applicableto that pupil."
Under section4895.3 a juvenile court schoolday "shallbe 240 minutes." Sinceno Unit B
studentreceived,or had any expectationof receiving, a fd124o minutes instruction no
shrdentcould be "enrolled"in a minimum schoolday. In consequence,
section46010.3is
inapplicable to calculation of ADA for FCOE's Unit B students.
36. FCOE further assertsthat it is authorizedby EducationCodesection46010.3
to count, for full ADA purposes,Unit B ninors who receive less than 240 minutes of
instruction a day merely becausecourt school servicesare mandatedby that Code. The
argumentignoresthe clearandlimiting larguageof Educationcodesection41344(d). That a
local educationagencyis required to provide servicesdoesnot empower it to ignore clear
statutoryprovisions regarding entitlement to ADA.
FCOE emphasizesin its briefs that it is the responsibility of the Probation
37.
Departmentrather tlan its teacherthat controls the releaseof Unit B studentsfor instruction.
While that is stipulatedby the parties, the agencyresponsiblefor releaseof Unit B students
doesnot resolve the question of entitlementto ADA.
38. FCOE arguesthat because"flexibility" in calculatinginstructionalminutesis
permitted for county-hospitalpatients (EducationCode section 46192) and,chater schools
(section 41612.5)the requirementof 24Ominutes of instruction should be ignored for Unit B
students. FCOE basesits conclusionon the view that "all the schoolis requiredto do is
'offer' a full day of instruction." Its view ignores the clear languageof Education Code
section48645.3and is thereforeunpersuasive.
By statutory mandateFCOE must provide educationalservicesto incarcerated
39.
juveniles including Unit B residents. FCOE arguesthat the only altemative to its method of
calculating ADA is to hire supplementaryteachersto provide every Unit B studentwith
individualized one-on-oneinstruction for the full instructional day. FCOE believesit would
not be reimbursedfor the "colossal"costof suchservices.The mannerin which a local
educationalagencycould provide educationalservicesto incarceratedjuveniles is beyond the
scopeof the subjectappeal. ClearlyEducationCodesection48@5.3 doesnot provide an
exceptionto its termsbasedon the costof providingeducationalservices.
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..COUNTING'' AND DISTINGUISHING JWENILES IN UNIT B
40. FCOE enrolls Juvenile Hall residentsin its Court School program upon
admission,regardlessof the unit itr which a studentis placed. FCOE arguesthat in
ADA mustbe calculatedas if the studentswere a homogeneousgroup,despite
consequence
its provision of clearly different educationalservicesto Unit B residents. In support of its
view FCOE notesthat it doesnot engagein a "separateenrollment" for Unit B students. Its
argumentis not persuasive;the issueis the educationalserviceprovided rather than the
agency's bookkeepingprocesses.
41. FCOE further arguesthat ADA for all juvenilesmust be calculatedin the same
mannerbecause"No studentarrives at the Juvenile Hall as a B Unit student" but is
segregatedthereafteron the basis of behavior. Again, entitlement to ADA is establishedby
the amountof educationalservice offered. Clearly the educationalprogram for Unit B is
separateand apart from the generaloperation of the Court School. Moreover, the auditors
hasno difficulty distinguishing those students,the duration of their residencein Unit B, and
the servicesprovided to them for purposesof calculation of ADA in conformancewith
EducationCodesection48645.3. FCOE assertionthat the StateController'sOff,rceurgesa
"selectiveapplication"of section48645.3. The view is without merit. The provision applies
equallyto all aspectsof the Court School. Its impactis significantonly whereFCOE does
not provided the minimum day of instruction.

LEGAL CONCLUSIONS

Education Code section 48@5.3, the specific provision of law which defrnesthe
minimum schooldayfor juvenile court schools,clearly statesthat tle applicableminimum
schooldayis 240 minutes,which is to be calculatedon "the basis of the averagenumberof
minutes of attendanceduring not more than 10 consecutivedays." Students in Unit B of
FresnoCounty Office of Education's Court Schoolprogram do not meet the minimum school
day of 240 minutes required by Education Code section 486/.5.3. Unit B studentsare not in
fact enrolled in a school day that is at least 240 ninutes long. The exigencies of their
administrative segregationresult in suchjuveniles receiving only an averageof 60 minutes of
educationper day.
FCOE's view that it is entitled to full ADA by the expedientof defining every minor
in Juvenile Hall as "enrolled" in its Court School is enoneous. The facts to which FCOE
stipulatedclearly establishthat while in Unit B juveniles do not and can not attendits regular
Court School program. In fact, Unit B residentsare segregatedfrom the population of its
regular Court School prograrnFCOE's claim that becausea teacheris presentto offer up to 285 minutesof
instruction it is entitled to full ADA for every inmate in Unit B is not persuasivebecause
historicallysuchjuvenilesdo not actuallyreceive24Oinstructionalminutes. FCOE's theory,

if takento its logical extension,would let it "count" everydropoutstandingon a streetcorner
becauseit "offers" instructionwhetheror not it is received.
FCOE's claim that that all Juvenile Hall studentsare "in one single integrated
educationalprogramconsistingof a 285 minute instructionalday" is disingenuous.FCOE
clearly provides only 60 minutes of instruction to each Unit B student. Similarly, its
assertionthat Education Code 46010.3 meansthat a Unit B student receiving only 60
minutesof instructionshouldbe countedas receivinginstructionfor the entire schoolday is
wholly unpersuasive.Becausethe thresholdrequirementof a "minimum day" as definedby
the more specific provisions of EducationCode section 48645.3 was not met, t}re more
generallanguageof section46010.3doesnot apply to FCOE's programfor Unit B students-

ORDER
Theappealof theFresnoCountyOfficeof Education
is DISMISSED.

(urtgtnat Jtgnea/
M. AMANDABEM
AdministrativeLaw Judge
Office of Admini strative Hearines
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