
 
Education Audit Appeals Panel 

State of California 
 
 
 

Appeal of Fiscal Year 2003-04 Audit 
Finding 04-48 by: 

EAAP Case No. 09-01 
 

 OAH No. N2009020634 
Vallejo City Unified School District,  

 
Appellant.  

  
 
 
 

Decision 

 The Education Audit Appeals Panel has adopted the attached Proposed Decision of 

the Administrative Law Judge as its Decision in the above-entitled matter. 

 Effective date:  2/1/2010. 

 IT IS SO ORDERED. 

 

2/1/2010 Original signed 
Date Diana Ducay, Chairperson 
 for Education Audit Appeals Panel 
 



BEFORE THE
I]DUCATION AUDIT APPEAI,S PANEL

STATE OIT CALIIIORNIA

In the Malter of the Appeal of Fiscal Year
2003-04 Audit Findings 04-48 and 04-58 by:

VALLEJO CITY UNIFIED SCHOOI,
DISTRICT,

Case No. 09-01

OAH No. 2009020634

Appellant.

PROPOSED DECISION

Administrative Larv Judge David L. Benjamin, State of California, Office of
Administrative Hearings, heard this matter in Oakland, Califomia. on N{ay 19 and 20, 2009.

Attorney Gary D. Hori represented State Controller John Chiang.

Deputy Attorney General Sarah E. Kurtz represented the Department ofFinance,
which intervened as a party pursuant to Education Code section 41344,1.

N. Eugene Hill and Richard C. Miadich, Attorneys at Larv, Olson, Hagel & Irishourn,
LLP, represented appellant Vallejo City Unified School District.

The record remained open to receive written briefs, which rvere timely filed.
Appellant's opening brief u'as marked as Exhibit H. The response of the State Controller
was marked as Exhibit 3 and the response of the Department of Finance was marked Exhibit
4. Appellant's reply brief was timely filed by far on November 10, 2009; the original filed
by mail on November l2 was marked as Exhibit L Thc record closed and the matter was
submitted on November 10, 2009.

SUMMARY

During the 2003-04 school year, the Vallejo City Unified School District had about
268 students in its independent study program. The State Controller's Office audited a
representative sample of29 ofthe District's independent study agreements and found that all
of the samples failed to comply with state law. Based on that finding, the audit disallorved
all ofthe District's independent study ADA apportionment for the fiscal year. about
$1 million. The evidence presented at hearing established that the audit erred as to one
agreement, which complies with state law, and that 10 agreements substantially comply with
state law. Thus, 18 of the 29 agreements lailed to comply or substantially comply rvith state



requirements. Accordingly, the disallou'ance olapporlionment will be reduccd lrom
$ 1 ,058,367 to  $656.917.

FACI'UAL FINDINGS

1. In June 2004. pursuant to Senale Bill I190 (Stats. 2004, ch. 53) the State of
california madc a $60 million emergency loan to appellant vallejo city Unified school
District (District), rvhich was in fiscal crisis, In accordance rvith the terms of that loan, the
State controller's office (SCo) conducted a financial and compliance audit ofthe Distrrct
for the 2003-04 fiscal year. SCo issued its audil findings in 2005. The District appealed
from audit findings 04-48 and 04-58. At hearing, the District withdrew its appeal from audit
finding 04-58. The only issue presented in this case is the District,s appeal from audit
finding 04-48, relating to independent study agreements.

2. Audit finding 04-48 constitutes the statement of issues under Govemmcnt
Code section I 1504.

S TAI  E  STANDARDS RTLA' I  ING IO INDTPENDFN I  STUDY

3. A california school district is authorized to offer independent studv to meet
the needs of its students. (Ed. code, $ 51745 et seq.r) Indepcndent ;rudy takcs place outside
the normal classroom environment. An independent study student meets once per rveek with
his or her teacher for a one-on-one meeting. At that meeting, the teacher assigns homework
for the next follorving r'veek, and receives and evaluates the student's work from the orior
wcck-

4. The state makes apportionment payments to a school district based upon the
average daily attendance (ADA) ofstudents enrolled in independent srudl. provided that the
district meets certain requirements established by state larv. t (q 51745 ei seq.; For example,
a district must: meet a certain ratio of independent study students to teachers
(Q 51745.6); comply with residency requirements for its independent study students
($ 51747.3); provide independent study students equal rights ofaccess to services and
resources ($ 517a6); insure that the independent study ofeach student is coordinated,
evaluated and supen ised by a certificated teacher ($ 51745.5); adopl policies on the
maximum length of time that may elapse between the date an independent study assignment
is made and the date thc student completes the w'ork, and the number of missed assignments
that will be alloi.ved before an evaluation is conducted to determine whether thc student
should remain in independent study ($ 5 1747, subds. (a) & (b)); and maintain a current
rvritten agreement fbr each independent study student that contains ceftain elements
($ s1747. subd. (c)).

' All statutory references are to the Education Code unless otherrvise stated.

I A djstrict's appodionment is based on the average daily attendance it reports for the second
period of apportionnent ("P-2"), rvhich runs frorn July I to April 15. ($ 41601.)



5. The rvrilten independent study agreement sets fofth thc instructional plan for
the student. (Modesto Citv Schools v. Education Audits Appeal Panel (2004) 123
Cal.App.4th 1365, 1376.) 'fhe rvritten agreemcnts arc part of a broad legislative e ffort to
establish quality control standards for independent study programs. (.lbid.) Each written
agreement must contain all ofthe required elements so that "all parlies - students, teachers,
and parcnts are aware of the requirements under the statute." (ld. aIp. 1377.)

6. A school district is not eligible to receive apportionments for indcpendent
study students unless it maintains on file a current w'ritten agreement tbr each student thal
includes all of the iollorvins elements:

(1) I'he manner, time, frequency, and place for submitting a
pupil's assignments and for reporting his or her progress.

(2) The objectives and methods of study lbr the pupil's work,
and the methods utilized to evaluate that work.

(3) The specific resources, including materials and personnel,
that will be made available to the pupil.

(4) A statement of thc policies . . . regarding the maximum
length of time allowed between the assignment and the
completion of a pupil's assigned work, and the number of
missed assignments allowrcd prior to an evaluation of lvhether or
not the pupil should be allorved to continue in independent
study.

(5) The duration ofthe independent study agreement, including
the begiruring and ending dates for the pupil's participation in
independent study under the agreement. No independent study
agreement shall be valid for any period longer than one
semester, or one-half year for a school on a year-round calendar.

(6) A statement ofthe number ofcourse credits or. for the
elementary grades, other measures of academic accomplishment
appropriate to the agreement, to be earned by the pupil upon
completion.

(7) I'he inclusion ofa statement in each independent study
agreement that independent study is an optional educational
alternative in rvhich no pupil may be required to parlicipate. . . .

(8) Each r.r'ritten agreement shall be signed, prior to the
commencement of indcpcndent study. by the pupil, the pupil's



parent, legal guardian. or caregiver! if the pupil is less than 1 8
years of age, [and] the cerlificated employee u,ho has been
designated as having the responsibility for the general
supervision of independcnt study. . . .

(Q 51747, subd. (c); Modesto City Schools t. Edttcation Audits Appeal Panel, supra, 123
Cal.App.4th at 1376-1378.) Each signature required for an independent study agreement
must be dated. (Cal. Code Regs.. tit. 5, $ 11702, subd. (a).) An independent srudy
agreement is not in effect until it is complete as to all tcrms, signed, and daLed. (lbid.)

THE I]ISTRICT'S INDEPENDENI' S1'T]DY PROCiRAM

7. In 2003-04, the District's independent study program served students at all
grade levels rvho. for a variety ofreasons, could not successfully participate in the
conventional classroom environment. Some students began indcpcndent studies at the start
ofthe semester, while others entered the program mid-year after experiencing difficulties in
the classroom. Students who participated in independent studies for less than a full semester
could earn pafiial course credit. High school courses typically have a value offive credits.
Middle school students do not receive course credits, and thus section 5 1747, subdivision
(c)(6), rcquires that the agreements for these students state 'tother measures of academic
accomplishment" to be earned by the student.

8. In 2003-04, the District offered independent studies at tr.vo locations, one at thc
Home Outreach Program for Education (HOPE) situated at the Community Day School, and
the other located at Peoples Continuation School. The HOPE program served students at all
grade levels, elementary school to high school. The Peoples program served only students
from the District's high schools. Thcre rvere six independent studies teachers at HOPE and
eight at Peoples, u'ith each tcacher scrving about 25 students.

AUDIT FINDING O4-48

9. Sandra Foster, a certified public accountant and an auditor for SCO, *.as the
auditor in chargc of the 2003-04 audit. She was assisted by a team of auditors from SCO.

10. Tl-re Education Audit Appeals Panel (EAAP) has adopted. by regulation, an
audit guide. (Cal. Code Regs., tit. 5, $ 19810 ct seq.) The audit guide sets forlh 22
procedures to be performed in an audit of iur independent study program. An auditor must
follorv thc procedures set fofth in the audit guide "unless, in the exercise of . . . her
professional judgment. the auditor determines othel procedures are more appropriate in
particulai circumstances." (Cal. Code Regs., tit. 5, $ 19816.) Auditors are expected to
alu,ays exercise their professional judgment. (Cal. Code Rcgs.. rit.5, S 19810.)

I 1. Foster and her team follou'ed the procedures set forth in the audit guide.
Foster chose to select a representative sample ofstudent files to revierv, a procedure
authorizcd by the audit guide. (Cal. Code Regs., tit. 5. S I 98 19.) The auditors found that



there rvere 268 students in independent study. Foster chose to sclect a sa rple of28 student
files, because 28 exceeded the SCO standard sampling size oI l0 percenl. One ofthe
studcnts selected at random, Student #10,'turned out to be a Communitv Da1' School student
rvho w'as not eligible to be placed in indcpendent sludy. Foster then randoml)' selected
another sludent file, lbr a total sample size of 29.

12. Of the 29 student files randomly selected. l7 were middle and high school
studcnts who attended llOPE,. and the remaining 12 were high school students rvho came
from various District schools and attended independent studies at Peoples.

13. The District was unable to supply the auditors with the files for Student #2 or
Student#11. Thus, the District could not satisf any ofthe audit procedures asto these tlvo
students, or as to Student #10, rvho was ineligible for independent study.

14. For the remainder of the students in the sample, the District satisf-red all of the
audit procedures except those relating to independent study agreements.

15. The auditors found that none of the independent study agreements for IIOPE
students identified the duration ofthe agreement, as required by section 51747, subdivision
(c)(5). HOPE used a preprinted master agreement which called for the entry of various data
concerning the student and his or her independent study program, including the student's
"Entry Date to the HOPE Program" and "Exit Date lrom HOPE." These dates, hou,ever',
reflect the student's participation in HOPE, not the duration of the independent study
agreement. Nowhere on the master agreement did the form call for entering the duration of
the agreement.

16. The auditors found that, with two exceptions, the independent study
agreements lbr Peoples students did not set forth the duration of the agreement. 'l-he master
agreement for the Peoplcs students had preprinted blocks in which to enter the student's
"Dntry to iS date" and "Exit date." It appears that the auditors treated these dates as the
beginning and ending datos of the student's parlicipation in independent study under the
agreement. The auditors found that 10 of the 12 agreements for Peoples students contained
only one date or none. Both dates rvere entered in the agreements for Students #21 and #23 .
The agreement for Student #21, however, rvas lound deficienl on the ground thal il i.vas for
an entire school year, "9/01" to "6/17i04." The agreement for Student #23 rvas found
deficient because it u'as from Nor,cmber 2l, 2003, to March 10,2004, but was not signcd b1
the student or the student's parent until February 3, 2004. (S 5 1747, subd. (c)(8).) The
auditors cot.tcluded that none of the Peoples independenl study agreements complied with
state larv.

17. Based on thcse deficiencies in the HOPE and Peoples master agreements, the
audit disallorved all of the District's ADA apporlionment for its independent study program.
In its P-2 report in May 2004, the District had reported an average daily atlendance in

'  All students ale idenrified by the number assigned to them bv the auditors.



independent sludy of 226.57 (29.65 for IIOPE middlc school, 110.39 for HOPIJ high school
and 86.53 for Peoples). 'fhe total amount ofthe disallor.r,ance is S1,058,367 ($4,671 per unit
of ADA).

18. In some of the agreements. the audit found othcr deliciencies. in addition to
those described above. The audit findings regarding additional deficiencies are summarized
as follows:

Student #1. HOPE middle school:
No measure of academic accomplishment
Not signed or dated by student

Student #3, HOPE middle school:
No measure of academic accomplishment

Student #4, HOPE middle school:
No courses stated
No measure of academic accomplishment
Not signed or dated by teacher

Student #5, HOPE high school:
No courses stated
No course cred its stated
Not signed or dated by student
Not signed or dated by teacher
Not signed prior to commencement of independent study

Student #6, HOPE high school:
Not signed or dated by student
Not signed or dated by teacher
Not signed prior to commencement of independent study

Student #7, HOPE high school:
No course credits stated
Not signed prior to commencement ol'independcnt studl

Student #8, HOPE high school:
No courses stated
No course credits stated
Not signed or dated by student
Not signed or dated by tcacher
Not signed prior to commencement of indepcndent study
Student #9, IJOPE high school:
Not signed or dated by teacher



Student # 12, I{OPE high school:
No course credits stated
Not signed agreement prior to commencement of independent study

Sludcnt # 13, HOPE high school:
No course credits stated
Not signed prior to commencement of independent stud1,'

Student #14, HOPE high school:
No course credits stated

Student # 15, HOPE high school:
No courses stated
No course credits stated
Not signed prior to commencement of independent study

Student #16, FIOPE high school:
No course credits stated
Not signed prior to commencement of independent study

Student #17, HOPE high school:
No rvritten agreement provided to auditors
Not signed prior to commencement ol independent study

Student  #18.  Hogan H igh  Schoo l :
Not signed prior to commencement of independent study

Student #26, Vallejo High School:
No course credits stated
Not signed prior to commencement of independent study

Student #27, Valtejo High School:
Studenl signature not dated

Student #28, Vallejo High School:
Student signature not dated

Student #29. Vallejo I{igh School:
Student and parent signatures not dated

Because the audit disallorved all of the District's independent studl, ADA, the audit
did not impose any disallor.vance of ADA for these additional deficier.rcies.

19. During the 2003-04 school year, the District had l7 elemenlarl school pupils
in its independent study program, but it did not claim apportionment for those students. The



auditors dccided to analvze a representative sample of the agreements for the elementary
school students in thc event thc Disttict chose to claim appottionment. The auditors
examincd three agreements and found that none of them stated the duration ol'the agreement
or the measures of academic accomplishmcnt that would be applied. None of the agreements
was signed by all par-ties prior to commemcement of independent study. The auditors,
findings did not result in a disallowance of an1' apportionment. however, bccause the District
had not reported to the state any attendance for its elementary school indepcndent study
pup i ls .

20. At hearing, auditor-in-charge Foster testified that, in her opinion. internal
conlrols concerning the District's independent study program were "nonexistenf' and that the
deficiencies in the agreements i.vere "syslemic." Her testimony on this point r.l,as credible
and persuasive.

] 'HI] DISl RICT,S EVIDENCE

21. The District assefts that SCO rcquires its auditors to use a sample size of l0
percent when selecting a representative sample, a requirement that constitutes an invalid
"underground regulation" because it was not adopted in accordance with the public review
procedures set lorrh in the Administrat i le Procedure Acr. (Co\. ( 'ode. Q I l j4fr er seq.) The
District argues that the representative sample cannot be used to assess its compliance rvith
state requirements because the auditors relied on the SCo's invalid regulation instead of
exercising their prol'essional judgment.

lhe District relies on Grier v. Kizer (1990) 219 Cal.App.3d 422. Atissue in Gruer
was a random sampling audit procedure, developed by the Dcpartment of Health Services, to
examine physicians' claims for reimbursement from Medi-Cal. The method was not
expressly authorized by statute nor was it adopted by regulation. 'l'he court held that the
depaftment's audit method rvas "a slandard of general application to all lvfcdi-Cal providers"
and therefore should have been promulgated as a regulation.

Grier is inapposite to this case. The EAAP audit guide, r.vhich expressly authorizes
an audit of independent study by representative sample, has been adopted by regulation
Even if Grier applies to audit procedures that in turn implcment the EAAp audit guide. the
evidence docs not establish that SCo's standard sample size of 10 percent is a standard of
general application that eliminatcs the exercise of auditor judgment. The facts of this casc
demonstrate that it is not such a rigid standard. Auditor-in-charge Foster chosc to examine
28 studcnt files, a figure that slightly exceeded l0 percent of the number ofstudents in
independent study. When one of the students in the representative sample rvas found
ineligible to participate in independent study, Foster elected to increase the sample size, an
crercise ol auditor judgn-rent that could only benefit the District. The evidcncc fails to
establish that SCo's standard sample size of l0 percent is generally applied in all audits, or
that auditor-in-charge Foster lailed to exelcise auditor judgment in selecting the sample size.



22. The District argues that the sample of student agreements is flawed because it
combines HOPD and Peoples studenls. The District asserts that there are impofiant
differences between the two programs. HOPE, the District argues, ivas dcsigned to include
greater parental involvement and served a K-12 student population, rvhile Peoples served
only high school students.

No expefl evidence u,as offered to suppoft the proposition that the sample is flarved,
and the District's argument is unpersuasive. While thc HOPE and Pcoples programs may
differ in many ways, their legal obligations with respect to independent study agreements arc
identical. The evidence does not cstablish that the auditors erred in selecting a random
sample from all ofthe students in the District's independent study program.

23. The District contends that its independent study program substantially
complies with the requirements of state larv. Section 41344. 1, subdivision (c), defines
"substantial comnliance" to mean:

nearly complete satisfaction of all material requirements of a
funding program that provide an educational benefit
substantially consistent rvith the program's purpose. A minor or
inadvertent noncompliance may be grounds tbr a finding of
substantial compliance provided that the local educational
agency can demonstrale it acled in good faith to comply r.vith the
conditions established in law or regulation necessary for
apportionment of funding. The [EAAP] may furlher define
"substantial compliance" by issuing regulations or through
adjudicative opinions, or both. . . .

EAAP has not further defined "substantial compliance" by regulation or precedential
decisions.

The District advances two theories to support its claim of substantial compliance.

The District asserts first that it has satisfied almost all ofthe requirements that govern
independent study. The Districl notes that, under the audit guide, its independent stud),
program rvas subjected to 22 audit procedures and lbund to be dellcient as to only one
procedure, the procedure for independent study agreements. Even as to that procedure, the
District argues, the agreements r.vere found to be deficient in only three o1 the eight required
elements.

The District's argument is not persuasive. Under section 41344. l, the District must
shorv "nearly complete satisfaction ofall material requirements ofa funding program that
provide an educational benefit substantially consistent r.vith the program's purpose." A
complele independent study agreement is a material requirement of independent study.
Indeed, it is the fundamental requirement of independent study, because the rvrittcn



agrcement specifies the studcnt's instructional plan. 1'hc Dislrict did not demonstrate that all
of its agrccmcnts met the standard set bv section 41344.1 .

1'he District argues next that all ofthe iequired elements for independent study
agreements werc satisfied in orientation sessions conducted by. the teacher on the first day
that a studcnt entered independent study. The orientation sessions rvere dcscribcd in
testirnony liom Susan Craig, Ph.D.,'l'eresa Morgan, Leonard John Cayabyab, and Rober-t
I4cK.inne-y. in 2003-04. Craig rvas the principal of I IOPE; she rvas also thc principal of the
District's Community Day School, located on the same campus. Morgan and Cayaby.ab
rvere independent study teachers at HOPE and McKinney rvas an independent study teacher
at Jesse Bethel High School. In substance, these individuals testified that, during their first
meeting rvith the student and the parent, they lvent over the student's transcript to make sure
the student n as assigned the correct classes; discussed the course credit that the student
i.r,ould earn or the measure of performance that would be applied; gave the student his or her
textbooks; discussed the duration ofthe independent study agreement; and then went over all
ofthe terms ofthe agreement with the student and the student's parenl.

While the testimony of Dr. Craig, Morgan, Cayabyab and McKinney is undisputed, it
is of little probative value on the issue of substantial compliance. Under state lar.v, every
student must have a written independent study agreement, and that rvritten agreement must
contain cenain clemenls. -I'he value of a written agreement is evident: it promotes a clear
expression of the parties' agreement; it impresses upon the parlies the serious nature of their
commitment; and it provides a record of the agreement. Even assuming that the District's
other independent study teachers conducted the same orientation sessions described by the
r.vitnesses at hearing, an orientation session is not "nearly complcte satisfaction" ofthe
requirement for a complete written agreement.

24. Although the evidence fails to establish that, as a rvhole, the District's
independent study program substantially complies with state larv. the evidence establishes
that ceftain independent study agreements comply, or substantially comply, lvith state
requrremcnts.

a. Student #18: The audit found that this agreement did not set foth the duration
ofthe agreement. presumably because there are blank spaces for "Entry to IS date" and,,Exit
date." On the hrst page of the agreement, hor.vever, it states that it is the master agreement
for "Sp. 04." rvhich must mean "spring semester 2004." The only other deficiency noted for
this agreement is that it was signed by the student and parent on February 10,2004, one day
after rvhat thc auditors understood to be the first day of the spring scmester. (Thc audit found
that spring semesLer bcgan on February'9, although other evidence suggests that it actually
began on february 2.) The date of signature is a minor instance of noncompliance. This
agreement substantialll, complies rvith the requirements of scction 5 1747, subdivision (c).

b. Students #19,#20.#24 and #25:'l-he only deficiency in the agreements for
thesc students is the lailure to state the duratiou ofthe agreement. Horvever. each ofthese
agreements rvas signedjust before or.iust aftcr the start ofthe 200.1 spring sel.neslcr, and eacl.r
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agreement identifies the courses the studenl will take and assigns each course a value
consistent rvith a full semesler of rvork. The agreements recite as their objectivc that "the
student rvill complete the courses listed belor.r, during the semester . , . ." It is reasonable io
infer that w'hen the parties entered into these agreements, they understood that thc agreement
rvas for one scmcster. notwithstanding the lact that the agreement does not expressly state
that its duration is for the spring scmester of2004, I'hese agrecmcnls substantially compll
rvith the requirements of section 5 1 747. subdivision (c).4

c. Student #21 : The audit found this agreement deficient on the ground that its
tem is longer than one semester. 1-his finding is based upon the entries on the master
agreement which state that the student's "Entry to IS date" is "9/01" and his or her ,.Exit

daIe" is "6l17l04,"

This audit finding rests on two assumptions that are no1 supported by the evidence.
The first assumption is that the "Entry to IS date" and "Exit date" rel'er to the duration of the
agreement. The evidence established that these dates rvere intended to reflect the date the
student entered and left the independent study program, not the duration ofthe particular
agreement. The second assumption is that "9/01" refers to Septembcr l, 2003, rather than
September 2001.

It is true that, even ifthese assumptions are disregarded, the agreement for Student
#21 still fails to expressly state the duration ofthe agrcement. The agreement, however, rvas
signed by the teacher on January 29.2004, and by the studenl and his or her parent on
February 2,2004. These dates coincide r.vith the start of the spring semester. The agreement
identifies the courses thal Student #21 will take and assigns each course a value consistent
u'ith a full semester of work. The agreement recites as its objective that'1he student *'ill
complete the courses listed below during the semester." It is reasonable to infer that rvhen
the parties entered into this agreement, they understood that the agreement was for one
semester. This agreement substantially complies with the requirements of section 5 I 747,
subdivision (c).

d. Student #22: l'he only deficiency associated with this agreement is the failure
to set forth the duration of the agreement. Like the audit tinding relating to Student # I 8, this
finding appears to be based on blank spaces for "Entry to IS date" and "Exit date." On the
first page ofthe agreement, horvever, it statcs that it is the master agrecment for "Sp.
semester 200'l," rvhich must mean "spring semester 2004." SCO acknorvledges that this
agregment properly scts iorth the duration of the agreement. This agreement complies with
the requirements ol seotion 5 l7;17, subdivision (c).

e. Student #23: The only deficiency associated with this agreernent is that it *.as
signed a11er the student commenced independent study. As in the case ofstudent #21,Ihe
audit assumed that thc "Entn'to IS date" and "Exit date" rvere intended to state the duration

'  In its closing brict, SCO acknorvledges that the agreenrcnts lbr Students #2,1 ancl #25 are not
deflcient.
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ofthe agrcement. Thc "Entry to IS date" in this case is Novcmber 2I, 2003, but Student #23
and his or her parent did not sign the agreement until February 3, 2004. The "Exit date" is
N{arch 10.2004.

As noted above, the evidence establishes that the "L,ntry to IS date" rel'ers to the date
thc student entered the independent study program, not the be-rinning date of the particular
contract. lhe agreement fbr Student #23 rvas signed by the teacher on January 30. 2004, by
the studcnt and the student's parent on F-ebruary 3, 2004, and by r.vhat appears to bc anothcr
school official on February 4,2004, all dates that coincide rvith the start ofthe spring
semester. Thc agreement reveals that the student is to reccive partial course credit for his or
her courses, and that the student is to exit from independent study on March 10, 2004. lt is
reasonable to infcr that the parties intendcd the duration of this agreement to be from the
beginning of the spring semester to March 10, 2004. Although this interpretation means that
the student and the student's parent may have signed the agreement one day after the spring
semester began, that is a minor instance of noncompliance. This agreement substantially
complies rvith the requirement of section 51747, subdivision (c).

f. Students #27, #28 and #29: The audit identifies trvo deficiencies in these
agreements, failure to state the duration of the agreement and undated signatures by the
student and/or parent. The agreement for Student #27 was signed by the teacher and parent
on February 12, but the student's signatur.e is not dated. The agreement for Student #28 r.vas
signed by teacher and parent on February 2, but the student's signature is not dated. The
agreement for Student #29 was signed by the teacher on February l, but neither the student's
signature nor the parent's signature is dated.

With respect to the duration of the agreement. each of these agrecments r.r,as signed
by at least one party just before orjust after the start of the 2004 spring semester, and each
agreement identifies the courses the student rvill take and assigns each coursc a value
consistent with a full semester ofrvork. The agreements recite as their ob.iectivc that "the
student rvill complete the courses listed belorv during the semester. . . ." It is reasonable to
infer that rvhen the parties entered into these agreements, they understood that the agreement
rvas for one semcster. The failure of Students #27 and #28 to date their signatures, and the
failtrre of Studenr #29 and his or her parent to date their signatures, arc minor or inadvertent
errors. These agreements substantially comply rvith the requirements ofsection 51747,
subdivision (c).

25. None ofthe other independent study agreements in the representative sample
comply or substantially cornply rvith state requirements.

26. The District argues that the audit ened in finding that the agreements for
students #16 and #26 r.vere not signed before thc students commenced irrdependent study.
Evcn if the District is conect on that point. horvever, both agreements fail to state the course
credits to be earned by thc students. and thus the duration ofthe agreements is not clear,
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2"/. In its closing brief, SCO asserts other deficiencies that it has found in the
agreement for Student # 18. Horvever. these deflciencies are not se1 forlh in audit finding 04-
48, q,'hich constitutcs the staternenl ofissues in this case, and therefore cannot be asserted as
evidence of noncompliancc.

28. The District asserts, and the evidence establishes, that it has made substantial
progress in many areas since the 2003-04 school year. As a condition ofthe state,s
emergency loan to the District, the state superintendent ofpublic instruction appointed
Richard Damelio, Ed.D., as the administrator/trustee for the District. The por.r,ers of the
District's board rvere suspended and vested in Damelio. along with the pou,ers of the
District's superinlendent. Dr. Darnelio testified that, rvhen he anived at the District in July
2004, it i.vas "in chaos." It rvas running an annual deficit of approximalely $3 1 million, l3 of
its 16 or 17 central administrative positions were vacant, a state financial crisis management
team was conducting a fraud audit, student achievement was low, and there were no accurate
enrollment projections for the follorving school year. Since then, Dr. Damelio and his tean.r
have made substantial progress in restoring the District to a more sound financial footing and
restoflng management controls. As a result ofthose efforts, the state has restored the
District's control in various areas, including student achievement, communily relations/
governance, human resources, and facilities management.

All of this is to the Districl's credit. No evidence was oI'f'ered, however, relating to
changes in the independent study agreement, to training those persons responsible for
complcting independent study agreements, or to establishing quality control procedures to
insure that agreements are completed properly.

29. The District assefis, and the evidence establishes, that any disallorvance of
ADA ivill have a significant fiscal impact on the District. To rcpay the state, the District rvill
have to either use the money it has already bonowed lrom the state, thereby increasing the
amount of its loan payments, or reduce services.

LEGAL CONCLUSIONS

1. The District bears the burden of proving that the audit findings are based on
"errors of lact or interpretation of law." ($ 41341, subd. (d); Evid. Code, g 500.)

2. The evidcncc establishes that the independent study agreement for Student #22
complies with state larv. (Finding 24d.)

3. Section 41344.1, subdivision (c), stares thar "[c]ornpl iance rvith al l  legal
requirements is a condition to the state's obligation to make apportionments. " That seclion
goes on to state, however, that EAAP may i.vaive or reduce the reimbursement if it finds that
there has been "substantial compliance" with all legal requirements. Thc evidence
establ ishes that the indepcndent study agroements for Students #18, #19, #20,#21,#23.#21,
#25,#21, #28, and #29 substantial l l . '  comply wirh srate larv. (Findings 24a.24b, ?.4c,2le &
24f .)
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4. In its closing brief, SCO acknorvledges that some ofthe independent study
agrccments comply with state requirements, and proposes two different methods of
dctermining the ADA to be disallorved. SCO's first proposal is to determine the etror rates
separately for middle and high school studcnts. and then apply that enot rate to the District's
appoftionment fbr each class of student. SCO's second proposal, rvhich it recommends. is to
separately calculatc and apply the error rates for HOPE middle school students. HOPE high
school students. and non-IIOPE, high school sludents. This method. SCO argues. is
appropriate becausc it recognizes the 100 percent effor rate in HOPE's agreelnents, including
the agreements for its elementary students. The District argues. in essence. that the
availability of such alternatives demonstrales that the audit's representative sampling method
is Ilarved and that any disallorvance should be limited to rhe agreements that were actually
revierved.

Neither party's argument is persuasive, The audit is properly based on a
representative sample ofall the District's independent study agreements from the HOPE and
Peoples programs. It rvas appropriate for the audit to extrapolate the results from its analysis
olthe sample to all ofthe District's independent study agreements. The evidence, however,
does not support the audit's finding that 100 percent of the agrecmcnts rvere deficient.
Eleven of the 29 agreements complied or substantially complied rvith state requirements,
rvhile l8 did not. The District should not be deprived of the ADA apportionment associated
with students whose independent study agreements met or substantially complied u'ith legal
standards. The only appoftionment that should be disallorved is that rvhich rellects the
percentage of independent study agreements, 18 of29, that did not comply or substantially
comply r.vith state requirements. That disallowance is $656,917 (18/29 x $i,058,367 =
$656.91  7) .

ORDER

The appeal of the Vallejo City Unified School District is granted to the extent that the
disallor.vance of state funding is reduced from $1,058,367 to $656,917. In all other respects,

DATI]D:

DAVID L. BENJAI\4IN
Administrative Lau, Judge
Offi ce o1 Adrninistrative [{earings
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