Minutes of the
Education Audit Appeals Panel

Monday, March 26, 2012
915 L Street, Cedar Room

Sacramento

Call to Order and Roll Call

Chair Diana Ducay called the meeting to order at 1:35 p.m.  

Panel members present: Diana Ducay, designee of the Director of the Department of Finance; and Jeannie Oropeza, designee of the Superintendent of Public Instruction. 
Panel members absent:  Joel Montero, Chief Executive Officer of the Fiscal Crisis and Management Assistance Team

Review of Agenda 

Ms. Ducay read out the agenda items.  It was noted that there was nothing to discuss in closed session regarding the Perris litigation matter.
Approval of Minutes

Action:
The Panel approved the minutes of the February 27, 2012 meeting as presented.  
	Item 1
	Report of the Executive Officer

1. Summary of appeal activities

2. Apportionment significant findings: audit reports and RDAs

3. Other items of interest
	Information


Executive Officer Mary Kelly stated that the ASF and RDA reports had been provided to the Panel members and were available at the meeting.  She reported that since the last meeting, she had completed review of three summary review matters, granting relief to Magnolia USD, but not finding substantial compliance in the Calexico USD or Taft USD request.  Ms. Kelly noted that since the also since the last meeting, Milpitas USD had filed a summary review request, and that Calexico and Salida USDs had filed formal appeals.  
With regard to RDA matters, Ms. Kelly noted that one withdrawal had been received from Rowland USD in Los Angeles County.
Ms. Kelly notified the Panel that Perris Union HSD had filed an appeal of the Riverside Superior Court case that will be forwarded to the California Court of Appeal.  Staff Counsel Carolyn Pirillo added that this litigation was appealing a decision of the Panel on a finding from an audit of about five years ago, and that the same finding had been made and appealed in each subsequent audit year, and that these formal appeals were on hold pending the outcome of this litigation.
	Item 2
	Public Participation

This time is reserved for any person to address the Panel. If the subject is on the Public Session Agenda, individuals may comment now or at the time the item is considered. If the subject is not on the Public Session Agenda, the Panel is not empowered to take action on it. Public comment is limited to 3 minutes per speaker; the Panel may extend the limit by a uniform amount per speaker.  

No comment will be taken on matters at issue in items on the Closed Session Agenda, or on any pending adjudicatory proceeding.
	Information




There was no public participation.
	Item 3
	Legislation Report 

Discussion and action as appropriate regarding any legislation that may affect EAAP, including: 
AB 1575 (Lara: pupil fees)
	Information

Action


Ms. Kelly reported that AB 1575 related to pupil fees had passed out of the Education Committee on March 22nd, and had been referred to the Appropriations Committee.
	Item 4
	Annual Review of Delegations 

Review existing delegations and revise/supplement as necessary.
	Information

Action


Ms. Kelly noted that the delegations had last been reviewed and updated in March of 2011.  She stated that since that time, one delegation required modification, as the Office of Administrative Law (OAL) requested that its form numbers for submission of regulations and the fiscal impact statements be included on the delegation from the Panel.
Action:
The Panel approved the modified delegation of authority.  
	Item 5
	Permanent Supplemental Regulations:  Audit Guide 2011-12

Proposed permanent supplemental regulations for current year:

Consider comments received, if any, during the 45-day notice period, which ends March 19, 2012; take action as appropriate to adopt or amend the proposed regulations.
	Information

Action


Ms. Kelly reported that two comments were received during the 45-day public comment period and that staff had prepared and provided to the Panel a proposed response to the comments.  
Ms. Pirillo added that the comment period had ended on March 19th and that the proposed response provided to the Panel was for their review and possible modification and approval.  She stated that if the Panel approved the proposed response, it would then be filed with OAL for review as part of the Final Statement of Reasons for the Permanent Supplemental Regulations for the 2011-12 Audit Guide.  Ms. Pirillo stated that if the Panel chose to make any changes to the proposed regulations, the changes would probably require another notice to the public and a 15-day public comment period, and would come back to the Panel for consideration.  Ms. Pirillo added that the comments related to the proposed regulations only addressed the amendments to Section 19850 regarding the pertussis immunizations for the charter school population.  
Ms. Pirillo outlined the format used in the draft response, as summarizing the comments received, providing a clear response as to whether a change would be made or not, and providing the rationale and authority relied on for that response.  Ms. Pirillo summarized the comments received and the proposed response for the Panel.

Ms. Oropeza asked for clarification regarding Section 47612.5(d), nonclassroom-based instruction.  Ms. Pirillo stated that Section 47612.5(d) had to do with funding determinations for nonclassroom-based instruction, and stated that the law provided that classroom-based instruction does not require a funding determination, but that if more than 20% of instruction is nonclassroom-based, a funding determination was required.  Ms. Oropeza restated her question
Jeannie:  my question was more to if a child is a nonclassroom-based student, and they are not integrated with anyone else, is that what the pertussis law was trying to prevent, or were they trying to keep students safe by insuring that all students that in contact with others have been immunized.

cP  well, the pertussis law intends, or immunization laws in general of which this is one, the legislature’s intent was to insure full immunization to protect the entire population from the childhood diseases.  so the health and safety code has a list of certain immunizations that all kids below the age of 18 are to have and so when the child comes to a child care center or a public or private school, then the school is supposed to verify that they have that immunization or not.  Even if the child is not sitting in a classroom, the child is still in the community and the law doesn’t make an exception for whether…

jheannie:  but I think it was limited to students that attended public schools…..

cp:  Well, the Health and Safety Code says public and private schools at all levels, pre-school, K-12, and it’s anyone under the age of 18, and there is no exception for the mode of instruction or any of that.  And, it’s a public health law.
Jeannie:  I understand that, but I can kind of see the charter schools case about whether or not these particular students were immunized because they were in independent study or nonclassroom-based instruction.

CP:  well, if they have audit exceptions that come up, then they could be dealt with at that time, but the public, those other code sections that apply to public schools say the same thing, and there is no exception for kids enrolled in independent study.

Diana:  so, let me understand, they went to the public school, they came there every day and they didn’t get the vaccine, then they are sent home, which means that the school would lose ADA

cP:  until they either get the immunization or file the exception statement, which the schools have those statements there if the parents want to sign.

Jeannie:  some schools are actually warehousing them in the cafeterias, they haven’t been sending them home in hopes they would get ADA, 

Diana:  so, if they are homeschooled, or independent study, or however they do it, and they don’t come to school…..do they still get paid?

Jeannie:  they do, they still get paid, but the question is whether or not this advice to them…

CP:  well, there’s nothing in the law that says that it doesn’t.  There is no element of the Health and Safety Code that says that this law does not apply, the exclusion portion of the Health and Safety Code to kids who are in nonclassroom-based instruction.  It applies to all kids below the age of 18.

Jeannie:  but, I’m trying to, well, grades 7 – 12 in this particular.

CP:  Well, this particular pertussis booster is for 7 through 12….

Jeannie:  So, I was just trying to figure out whether or not, obviously, the parent signs off on the independent study, and whether that 

cp:  and they could file an extension, they would either say my child has the booster, or I have a personal belief and I don’t want them to have it, or a medical exception, so the documentation can be there either way.  But, they argue in some of these comments that the immunization laws, the requirement to document immunizations don’t apply to charter schools at all, even for kids who come to school.  Um, one commentor brought up the issue of independent study.  they argue that the exclusion laws don’t apply, but the Health and Safety Code clearly provides for that.  Now, there is an element in the Education Code, which is also mentioned here, Section 48216, that says that for public school districts and county offices that children who are not immunized, that when the child presents at school to enroll, they have to already have the first dose, if there is a series, or the only dose, if there’s only one, and they cannot be admitted without it.  If they have begun the dosing, then they can be admitted and they have to stay on the timetable that Public Health has set out to complete.  So, that’s the same for all the schools, for all the ages for all the immunizations, and now this booster came along, and it’s been available for a few years, and there was an outbreak a couple of years ago where there was at least one child who died in California from it and there were other places where it was a serious health risk, and now they have this booster, and they are even recommending it for adults who are around kids, but that they would have that when they come into the 7th grade, because it’s a new booster for older kids, but if they don’t, they might get an exception or have, this law allowed 30 days for them to actually go get immunization.
Jeannie:  and is that the law though that passed specifically to charters?

CP:  and it specifically names charters in the 30 day exception.  now, one of the things that we included in these responses is that in the year 10-11, which was the latest year that I was able to get data for, there were 919 charter schools in the state, and they have 375,000 kids enrolled.  Charter schools are going to be subject to these immunization laws, there’s no question about that, but, more than a quarter million kids not even subject to immunization just because they chose, and they can go in and out of charter schools and regular public schools, they can be in independent study for a short time, or go back to the classroom…
Jeannie:  I was looking at the point whether it requires documentation, not whether or not it requires immunization.

CP:  Well, the ways the law read, it says the governing authority for all schools public and private, is required to comply with all of these laws, and so then there’s a statute that says what documentation is required, and there is a statute that says if that documentation is not on file, then the child shall be excluded at a certain point, until they get the immunization, or the documents, they come and show the immunization documentation, or file the exception, exemption statement that could be medical or personal beliefs, signed by a doctor or the parent…. and Dr. Sassin indicates that they do, charter schools, at least the ones she’s working with and I guess, all of them, do pay attention and gather this documentation on immunizations.

Tim:  we also saw no reason to give any authority to exclude independent study.

cp:  there’s nothing in the law about it not applying to a certain mode of instruction, and when, because independent study is an alternative to classroom instruction, kids and parents may choose independent study for a time, and then decide they really want to come back to the classroom, and you can be in and out of the classroom, but they are always in the community..

Jeannie:  isn’t that the point and time when they would have to show documentation.

CP:  no, it talks about when they are enrolled, and actually is…. to the statutes and the regulations on the second and third pages… on the bottom of page 2, it talks about conditional admission to school, within the timelines of the regulations adopted by the Department of Public Health, and so, Title 17, section 6020 is quoted on page 3 that says that the required immunizations for admission to, and attendance at a public or private elementary or secondary school, or child care center, and so forth, are those that are set out in Table 1, and I didn’t’ include Table 1 here, but it’s the required immunizations, it lists which immunizations are required, and then 6035, says any pupil seeking admission to a given public or private elementary or secondary school or child care location, must have received all the doses or be in the process before they can be admitted to the school, and so its when they enroll in the school that the documentation is requested.  So, for this particular pertussis booster at grades 7 through 12, they have a 30-day leeway to go get that when they sign up in 11-12, and because it’s been around for a while, a lot of the kids probably had it already, so, if they don’t have it by the 30th day, the school is supposed to be watching for that to make sure they have something on file, and they actually do have the documents, a draft document, or sample document on file if the parent wanted to file and exception/exemption statement in order for the kid to continue in school.  The reason the 30-day timeline was given, was to encourage maximum immunization rather than turning the kids away, or rather than encouraging that they have the exception/exemption statement on file, they would rather that they actually get the immunization and they wanted to allow enough time for it.  so, kids can go in and out of independent study, even if they are on independent study and they are not going to the school, sometimes they do go to the school, some go for labs, some don’t, but they may or may not be there but there is nothing addressed about that in the Health and Safety law and they are always out in the community.  Now, schools are also required, it’s not mentioned here, but in the health and safety code, and in the regulations, they have provisions to keep a separate list of those kids who are enrolled in the school who do not have the immunizations, either for medical reasons or for personal belief reasons, so that if there is an outbreak of that disease, they know immediately who is not immunized, and they can notify them, and exclude them from the school, but we have such a variety of situations in this state, of whether kids are in and out of the classroom, on the campus, in the labs, in the community, the health and safety code doesn’t make an exception for any of that….
Jeannie:  so, it’s either, they’re also arguing that this wasn’t, I’m trying to understand all their pieces, that this wasn’t part of the audit guide so that doesn’t allow them time to have documented…?

CP:  Well, the audit guide is required by law as we responded to be in place by July 1 of the audit year, and so we did that.  And now, this is s supplement to the audit guide, it came with a March 1st adoption, and it talks about this new pertussis requirement and the 30-day exception for it.  So, the Audit Guide is not intended to guide schools on how to comply with the law.  It tells auditors what documentation to look for.  Now, these charter schools say that they read that and then they determine from what the auditor is going to be looking for to make sure they have their documentation in order, but the immunization laws apply and they knew about those already, they knew about the pertussis booster before this came.

Jeannie:  right, but I’m reading in both the comments from Premack and Dr. Sassin, that it’s the documentation piece that seems to be an issue… a student may have been immunized, but I didn’t document it, or I didn’t….

cp:  well, the law to document immunizations applies all the time

Jeannie:  I know, I’m familiar with that, but now there’s a new immunization that was required under this new law for students in grades 7 to12, and maybe I was always a charter that dealt with kids at that age versus entry level first, second, third graders or kindergarten, where you typically gather immunization records, if they had those grades.

cp: even if you had a secondary school where the kids, 7th grade and above, when they enroll, you have to gather the documentation

Jeannie:  but they already come from the school that already did it….

cross talk

Jeannie:  I just wanted to understand their argument about the inability to have, and I kind of view the Audit Guide, yes, as a guide for auditors in terms of what they are looking for, but I think it’s also a tool for schools to make sure they’re following the law and sometimes ..

CP:  that can also be, but there’s also the provision, and this law that has to do with the 30-days to comply with this law just took effect in this year

Jeannie:  right and so their argument is that because they didn’t’ have anything in the audit guide that applied specifically to charters prior to this,

CP  well, it didn’t apply to other public schools either, there was nothing in the Audit Guide about immunizations before this with regard to school districts of county offices, or anything about any immunizations, this is the first time that we’ve included immunization at all in the Audit Guide, and it’s only for this year, only for 11-12.

Jeannie:  So, do they, because they would have already had to document, and some of them may not have, if they use the audit guide as their basis

CP:  but ignorance of the law doesn’t allow them to not comply

Jeannie:  it’s doesn’t mean they didn’t comply, they may not have documented, but the students may have been immunized.

CP: but the documentation is the law they have to comply with.

Jeannie:  I understand that, but, I’m just saying that if they didn’t’ because….

CP:  well, the Audit Guide doesn’t cover everything that schools have to do.

Jeannie:  No, but it covers the ADA ruling, exceptions and a few…  which is probably what they care most about

CP:  but, they should comply with it anyway,

Jeannie:  I’m just trying to figure out if they’re making a valid

CP:  but, it’s a matter of the law applies this year, and the proposal came through the audit committee to include it in the audit guide this year, and add it at this point in the process, so, there’s no, they’re not exempted from the law, charter schools are clearly included, and I actually spoke with an attorney at the Department of Public Health, so that I had voice to voice confirmation, and they said yes, charter schools are included, and they actually do training and review of charter schools to check their documentation.

Dianna:  on this kind of stuff, I would think they would, for health and safety reasons, absent the law, absent being in the audit guide, that a school would want to keep track, in case there is an outbreak, where you could protect those children, I would think that would be more important than whether it’s in the audit guide, who cares, the more important piece of the health and safety aspect, if there is an outbreak, you have to protect those children, and the only way you’re going to know that is to have the records there for your own health and safety reasons, not for ADA reasons or anything else.. that to me is the priority here.

CP:  yeah, the form the schools use, they have a form they refer to as the blue card that’s been around for years, for public health, for documenting all the immunizations, and for this pertussis booster, there is a new sticker to attach to that card, that particularly documents this booster, and the training on how to do that, has been going on, as this came forward, it was going on last summer before school started, and Dr. Sassin refers to some of the materials online that they looked at about documenting immunizations, but the information is out there that it’s a new immunization that is required and that it has to be documented…. and the goal that the Legislature said was to get full immunization, but they do respect that some children for medical can’t have an immunization at all or at a certain time, or that parents may have a personal belief where they don’t’ want their kids to have some or all of the immunizations that are required, and they did provide new documentation specifically for the pertussis booster regarding those exemptions.  They provided new sample letters to all the schools so that in case they needed to provide the documents for the parents to sign on site, they could do that.  So, the issues that they brought up was 1) that it was beyond the scope of the required audits, and on the second page where the comment was, they complain that it’s not a condition of apportionment and they shouldn’t have ADA withheld but if the child doesn’t have the immunization or the documentation that’s required and is supposed to be excluded, then they can’t collect ADA for a child who should not be in attendance, so, that is the basis for the exclusion and disallowing the ADA if they weren’t excluded when they should have been and on the fourth page, there is a comment regarding whether or not they are required to have the documentation, but the Health and Safety Code is clear that it applies to all schools without exception.  The bottom of page 5 there is a comment regarding the immunization record format not being auditable, but the documentation requires that a staff member sign off and say I made a true transcript of the immunization record the parent showed on this date, they sign it and date it.  So, typically, they do that when the child is enrolling, and they are required to monitor the records according to the immunization schedule and be sure to update them as they need to or exclude the child if they need to do that by law, and if the blue card, there is a handbook that has been around for years, and the current version of it is online from 2003, and it says that if there is a new blue card completed, they should copy the information from the old one, add the new information, and they may toss the old ones, or they may staple them behind.  Well, if they happen to need a new blue card after they’ve once attached the sticker and noted the information, I really don’t think they’re going to toss that required record, they will keep it because it has the sticker on it, and they will transfer the information as stated with the sign off on that immunization, so they would be able to have that document available… and then, the discussion that we have had that they rely on following, reading the audit guide to be sure they are in compliance and this just came out mid-year.  I just wanted to make sure we covered all the comments, but I think we’ve touched on all of those.  And then there were other things in their letters that didn’t relate to the regulations, they were concerned about the cost of complying with health and safety code, and the fact that charter schools aren’t eligible to be reimbursed for State Mandates and ….. the fact that there have been, that they are short funded, and that there hasn’t been any more money allocated, and the final one had to do with nonclassroom-based instruction, and that doesn’t really go to the regulation, because the Health and Safety Code doesn’t make an exception for that so we didn’t have any basis for it in the regulation…..
Diana - ….are you ok

Jeannie:  I can kind of see their one complaint, but, about not having had time to have done the documentation, but I guess they can deal with that when it comes up

cp:  and that would be the case any time we have a mid-year amendment, it wasn’t added to the guide
Diana:  Aside from the Audit Guide, I’m just curious, so, public health can go out there and do reviews and so if they didn’t have documentation for public health reasons, they would have some kind of write up anyway, right?

CP:  I don’t know what kinds of reviews… but the proposal came through from the State Controller, from the Audit Guide Committee, and so…….

Diana:  So, what do you need a vote…..

Action:
The Panel adopted the Permanent Supplemental Regulations for the 2011-12 Audit Guide.  
	Item 6
	Emergency Regulations: 2012-13 Audit Guide

Annual update to the audit guide.
	Information

Action


Ms. Kelly reported that the proposed changes for the 2012-13 Audit Guide were technical in nature, stemming from Section 19845.2 and changing the applicability to the 2013-14 audit year.  She stated that the changes to sections 19816 and 19816.1 were also technical and related to the number of audit steps and the applicable year.
Action:
The Panel adopted the Emergency Regulations for the 2012-13 Audit Guide.  
	Item 7
	Notice of Proposed Rulemaking:

Permanent Regulations: 2012-13 Audit Guide

Annual update to the audit guide.
	Information

Action


See Item 6 discussion.

Action:
The Panel approved initiation of the rulemaking process for the Permanent Regulations for the 2012-13 Audit Guide.  
	Item 4
	Next Meeting
	Information

Action


The Panel’s next meeting is tentatively scheduled for April 23, 2012, at 1:30 p.m.  Staff noted that regulations should not need to be on the next meeting’s agenda, but that there was a possibility of proposed decisions or settlements coming in by then, as well as a chance that EAAP’s attorney may need to update the Panel regarding the Perris UnHSD litigation matter.
The Public Session recessed at 2:25 p.m.

Closed Session

The Panel met in Closed Session from approximately 2:25 p.m. until 2:27 p.m.

Call to Order:  Public Session

Ms. Ducay recalled the Public Session to order at 2:27 p.m.

Closed Session Report:

Ms. Ducay reported that the Panel did not discuss the Perris litigation matter.  She further reported that the Panel approved the stipulated agreement in the Sacramento City Unified School District (EAAP Case No. R09-78) matter.
Adjournment 

Ms. Ducay adjourned the meeting at 2:28 p.m. [image: image1.png]
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