Minutes of the

Education Audit Appeals Panel

Monday, November 18, 2013
915 L Street, Cedar Room

Sacramento

Call to Order and Roll Call

Chair David Botelho called the meeting to order at 1:30 p.m.  

Panel members present: David Botelho, designee of the Director of the Department of Finance; 

and Jeannie Oropeza, designee of the Superintendent of Public Instruction.
Panel member absent: Joel Montero, Chief Executive Officer of the Fiscal Crisis and Management Assistance Team.
Review of Agenda 

Mr. Botelho read out the agenda items.  It was noted there would be no discussion of the Perris litigation during closed session.
Approval of Minutes

Action:
The Panel approved the minutes of the August 19, 2013 meeting.
	Item 1
	Report of the Executive Officer

1. Summary of appeal activities

2. Apportionment significant findings: audit reports and RDAs

3. Other items of interest
	Information


Executive Officer Mary Kelly reported that since the last meeting, four summary review requests were filed (Ravendale-Termo, Klamath-Trinity, Island Union, and Monterey County Office of Education).  She added that seven determinations were made since the last meeting, and relief or partial relief was granted to Fort Bragg, Hope, West Side Union, and Reed Union and that no relief was granted for South Monterey, Waukena, or Island Union.  South Monterey and Waukena subsequently filed for formal appeal.

Ms. Kelly updated the Panel about the Oakland USD appeal reported at the last meeting, stating that seven findings had been appealed.  Of the seven appealed findings, the State Controller’s Office objected to four on the basis that EAAP had no jurisdiction over those issues.  Oakland’s attorneys filed a letter disputing SCO’s claim, and stating that the District was statutorily entitled to obtain a decision from EAAP on the issues.  Ms. Kelly stated that EAAP had requested an independent legal opinion from the Attorney General’s Office regarding the correct interpretation of Education Code Section 41344, and whether the statute gave EAAP jurisdiction to review any finding or only those that are apportionment significant.  The AG declined to give an opinion as the issue was the subject of an active appeal, indicating that the administrative law judge should rule on the jurisdictional question.

Ms. Kelly added that at the November 1st prehearing conference, the parties had jointly requested that a hearing on the merits of the appeal be held in abeyance until after the SCO’s motion to dismiss four of the seven findings had been resolved.  EAAP staff expects that the ALJ will issue a proposed decision in about February 2014 as to whether EAAP’s jurisdiction extends to the contested findings.  Ms. Kelly noted that there were indications that the three jurisdictionally undisputed findings will probably be settled.  Staff Attorney Timothy Morgan added that if those three findings do not settle, he expects that the ALJ will sever the Oakland case into two parts so as to avoid a potential problem of the Panel’s lacking authority to review the interim jurisdictional ruling.  
Mr. Morgan added that the issue was primarily a question of statutory interpretation, noting that the EAAP enabling statutes could be read to establish an appeals process not limited to findings also suitable from repayment plans; or, because the statutory language begins and ends with the subject of repayment plans, it may have been intended to be read as one consistent whole.  He added that, historically, we have mostly operated on the assumption EAAP hears only appeals from apportionment significant audit findings – not that anybody can define that term precisely.  That being the gist of the central question of statutory interpretation.
	Item 2
	Public Participation

This time is reserved for any person to address the Panel. If the subject is on the Public Session Agenda, individuals may comment now or at the time the item is considered. If the subject is not on the Public Session Agenda, the Panel is not empowered to take action on it. Public comment is limited to 3 minutes per speaker; the Panel may extend the limit by a uniform amount per speaker.  

No comment will be taken on matters at issue in items on the Closed Session Agenda, or on any pending adjudicatory proceeding.
	Information




There were no comments from the public.
	Item 3
	Legislation Report 

Discussion and action as appropriate regarding any legislation that may affect EAAP
	Information

Action


Ms. Kelly reported that there will be a significant number of changes needed in the audit guide in response to the local control funding formula legislation.  She stated that there would be a supplement for the 2013-14 Audit Guide, and several changes for the 2014-15 Audit Guide.  Ms. Kelly has attended some of the audit guide committee meetings and that the committee continues to meet in order to craft language for the changes.

The Public Session recessed at 1:40 p.m.

Closed Session

The Panel met in Closed Session from approximately 1:40 p.m. until 1:42 p.m.

Call to Order:  Public Session

Mr. Botelho recalled the Public Session to order at 1:42 p.m.

Closed Session Report:

Mr. Botelho reported that the Panel did not discuss the Perris litigation matter.  He further reported that the Panel had approved the Kingsburg Elementary Charter School District stipulated agreement, EAAP Case No. 12-14.
	Item 4
	Next Meeting
December 16, 2013
Tentative EAAP meeting calendar for 2014
	Information

Action


The Panel’s next tentatively scheduled meeting is Monday, December 16, 2013.  The Panel reviewed the proposed tentative meeting dates for 2014, and it was noted that March 31, which had been chosen for a meeting date was a State holiday.  There was some discussion, and the suggestion was made that the February meeting could be cancelled, and the March meeting held on the 3rd of the month.  The tentative meeting dates for 2014 are:
January 27, March 3, April 28, May 19, June 23, July 28, August 25, September 22, October 27, November 17, and December 15.

Adjournment 

Mr. Botelho adjourned the meeting at 1:45 p.m. [image: image1.png]
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