Minutes of the

Education Audit Appeals Panel

Monday, January 28, 2013
915 L Street, Cedar Room

Sacramento

Call to Order and Roll Call

Chair David Botelho called the meeting to order at 1:30 p.m.  

Panel members present: David Botelho, designee of the Director of the Department of Finance; 

Joel Montero, Chief Executive Officer of the Fiscal Crisis and Management Assistance Team; and Jeannie Oropeza, designee of the Superintendent of Public Instruction.
Review of Agenda 

Mr. Botelho read out the agenda items.  

Approval of Minutes

Action:
The Panel approved the minutes of the December 10, 2012 meeting as amended to correct a typographical error.
	Item 1
	Report of the Executive Officer

1. Summary of appeal activities

2. Apportionment significant findings: audit reports and RDAs

3. Other items of interest
	Information


Executive Officer Mary Kelly reported that since the last meeting, there were no summary reviews filed and she had completed review of two cases, Foresthill Union School District and Kingsburg Elementary Charter School, in neither case was relief granted.  Ms. Kelly reported that both had filed formal appeals.
Ms. Kelly stated that with regard to the RDA Workload Report, Fontana USD was on the Panel’s closed session agenda, and El Monte USD remained pending at OAH.
	Item 2
	Public Participation

This time is reserved for any person to address the Panel. If the subject is on the Public Session Agenda, individuals may comment now or at the time the item is considered. If the subject is not on the Public Session Agenda, the Panel is not empowered to take action on it. Public comment is limited to 3 minutes per speaker; the Panel may extend the limit by a uniform amount per speaker.  

No comment will be taken on matters at issue in items on the Closed Session Agenda, or on any pending adjudicatory proceeding.
	Information




There were no comments from the public.
	Item 3
	Legislation Report 

Discussion and action as appropriate regarding any legislation that may affect EAAP.
	Information

Action


Ms. Kelly reported that there was no legislation to discuss. 

	Item 4
	EAAP Rulemaking Calendar

Approve the rulemaking calendar for 2013
	Information

Action


Ms. Kelly reported that the Office of Administrative Law (OAL) required every state agency that implements a statute requiring interpretation pursuant to the Administrative Procedures Act prepare a rulemaking calendar for that year in accordance with guidelines set out by the OAL.  She noted that the Panel had been sent the two-page proposed calendar.  Schedule A was for proposed regulations implementing statutes enacted during 2012, while Schedule B was for statutes enacted prior to 2012.  Ms. Kelly stated that Schedule A included the 2013-14 Audit Guide update.  Although EAAP had yet to receive a proposal for that update from the State Controller’s Office, Ms. Kelly conferred with Arlene Matsuura of the Department of Education to get a general idea of the items that would be included in the proposal.
Staff Attorney Tim Morgan reported that the Proposition 30 Constitutional amendment reference shown on Schedule A was unusual as the substantive laws that usually underlie the audits are not part of the audit guide process, but that in this case, the Constitutional amendment includes a direction to audit.
Ms. Kelly stated that Schedule B includes some components for the 2013-14 Audit Guide update for those statutes implemented prior to 2012, and that it also includes the supplement for the 2012-13 Audit Guide.  

Ms. Kelly noted that the Rulemaking Calendar was essentially a workload projection for OAL, which also provided notice to the public of upcoming regulatory plans.  She added that the document required Panel approval prior to OAL’s submission if February 1.
Ms. Oropeza asked why any statutes enacted prior to 2012 would not have already been included in the 2012-13 Audit Guide.  Ms. Kelly stated that the most current legislation dealing with public hearing requirements for the flexibility funding passed in 2011, effective January 2012.  She said that there was some discussion at that time whether to make any adjustments to the Audit Guide.  Because it appeared the legislation was going to be rewritten, the decision was made to not make any adjustment.  Since that time, CDE reported confusion in auditing public hearing requirements due to the passage of AB 189.  Ms. Kelly added that the proposed regulatory changes would be considered by the Panel in the next agenda item.
Action:
The Panel approved the EAAP Rulemaking Calendar, Schedules A and B, as presented.  
	Item 5
	Emergency Supplemental Regulations:  2012-13 Audit Guide

To address issues resulting from legislative changes to the conditions of apportionment, and make non-substantive edits.
	Information

Action


Ms. Kelly noted that the text of the proposed regulations, both for the emergency and regular rulemaking processes, was identical, adding that the emergency rulemaking process was necessary in order to meet the statutory March 1 date to have supplemental regulations in place.  
Ms. Kelly reported that SCO proposed that Section 19839, Public Hearing Requirements, be eliminated from the 2012-13 Audit Guide.  The passage of AB 189 requires additional public hearing requirements, including the requirement that a hearing separate from the budget hearing be held.  She noted that AB 189 also required the governing board to identify a program or programs to be closed.  This requirement has caused confusion due to the fact that many of the programs have been closed for several years.  Ms. Kelly stated that the Audit Guide committee determined that leaving the section in the Audit Guide would cause confusion for schools and auditors, and indicated that the statutory language may be clarified for subsequent years.
Mr. Morgan noted that the statute had been amended four or five times since 2009, with AB 189 being the most recent.  He stated that the amendment prior to AB 189 had added 2013-14 and 2014-15 which was also not reflected in the regulations, but his understanding was that schools would not have any categorical spending, at least for 2013-14.

Mr. Montero asked for clarification whether the effect of the proposed regulations would be that there is no requirement to audit a public hearing regarding flexibility funding for 2012-13.  Ms. Kelly confirmed that, and added that she understood that all members of the Audit Guide Committee had agreed that the section be removed, except that representatives for the Department of Finance had expressed concerns on the grounds of maintaining transparency.  Ms. Oropeza stated her understanding that those representatives no longer had issue with the section being removed.
Action:
The Panel adopted the Emergency Supplemental Regulations for the 2012-13 Audit Guide.  
	Item 6
	Notice of Proposed Rulemaking:

Permanent Supplemental Regulations:  2012-13 Audit Guide
	Information

Action


See Item 5 discussion.
Action:
The Panel approved initiation of the rulemaking process for the Permanent Supplemental Regulations for the 2012-13 Audit Guide.  
	Item 7
	Next Meeting

	Information

Action


The Panel’s next tentatively scheduled meeting is Monday, February 25, 2013.
The Public Session recessed at 1:47 p.m.

Closed Session

The Panel met in Closed Session from approximately 1:47 p.m. until 1:50 p.m.

Call to Order:  Public Session

Mr. Botelho recalled the Public Session to order at 1:50 p.m.

Closed Session Report:

Mr. Botelho reported that the Panel did not discuss the Perris litigation matter.  He further reported that the Panel had approved the Fontana USD (EAAP Case No. R09-79) stipulated agreement, and the Oakland Unified School District (EAAP Case No. 11-16) settlement of specific findings.
Adjournment 

Mr. Botelho adjourned the meeting at 1:51 p.m. [image: image1.png]
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