Minutes of the

Education Audit Appeals Panel

Monday, January 27, 2014
915 L Street, Cedar Room

Sacramento

Closed Session

The Panel met in Closed Session from approximately 1:39 p.m. until 2:03 p.m.

Call to Order:  Public Session

Chair David Botelho called the Public Session to order at 2:03 p.m.

Closed Session Report:

Mr. Botelho reported that the Panel had taken no action regarding the Perris litigation or the Options for Youth/Opportunities for Learning matter.
Roll Call

Panel members present: David Botelho, designee of the Director of the Department of Finance; 

Joel Montero, Chief Executive Officer of the Fiscal Crisis and Management Assistance Team; and Jeannie Oropeza, designee of the Superintendent of Public Instruction.
Review of Agenda 

Mr. Botelho read out the agenda items.
Approval of Minutes

Action:
The Panel approved the minutes of the December 16, 2013 meeting.
	Item 1
	Report of the Executive Officer

1. Summary of appeal activities

2. Apportionment significant findings: audit reports and RDAs

3. Other items of interest
	Information


Executive Officer Mary Kelly reported that since the last meeting, no summary review requests were filed.  There were three determinations made.  In the Oroville Union case, no relief was granted; in the Paradise USD case, relief was granted on one finding and no relief was granted on a second finding; and in the Monterey COE case, no relief was granted.

Ms. Kelly stated that since the last meeting, two formal appeals were filed, Perris Union HSD filed a formal appeal for its 2012-13 audit; and Ravendale-Termo filed a formal appeal for its 2011-12 audit.

Staff Attorney Timothy Morgan provided the Panel and audience information regarding the emergency and regular rulemaking processes through the Office of Administrative Law.  He stated that the 45-day comment period allows time for the public to bring concerns to the Panel’s attention related to the proposed changes, and that those written comments become part of the rulemaking record.

	Item 2
	Public Participation

This time is reserved for any person to address the Panel. If the subject is on the Public Session Agenda, individuals may comment now or at the time the item is considered. If the subject is not on the Public Session Agenda, the Panel is not empowered to take action on it. Public comment is limited to 3 minutes per speaker; the Panel may extend the limit by a uniform amount per speaker.  

No comment will be taken on matters at issue in items on the Closed Session Agenda, or on any pending adjudicatory proceeding.
	Information




There were no comments from the public other than those related to Items 5 and 6, which were given during the discussion of the proposed supplemental regulations and are included under Item 5.
	Item 3
	Legislation Report 

Discussion and action as appropriate regarding any legislation that may affect EAAP
	Information

Action


Ms. Kelly reported that the only legislation she’s currently following is AB 1264, the School Safety Plan, and all that audit requirements have been taken out of that legislation.
	Item 4
	EAAP Rulemaking Calendar

Approve the rulemaking calendars for 2014
	Information

Action


Ms. Kelly reported that, as discussed last month, the Office of Administrative Law requires that State entities with regulatory authority submit a rulemaking calendar in order to project rulemaking activity for the upcoming year.  Ms. Kelly stated that per discussion at the last meeting, the calendar had been revised, and the Panel had been sent the revised two-page proposed calendar. 

Ms. Kelly stated that Schedule A was for proposed regulations implementing statutes enacted during 2013, while Schedule B was for statutes enacted prior to 2013.  She said that she had conferred with Arlene Matsuura from the Department of Education regarding the content of the calendars and that if the Panel approved the calendars, they would be filed with OAL by the January 31 deadline.

Action:
The Panel approved the 2014 Rulemaking Calendars, Schedule A and Schedule B.
	Item 5
	Emergency Supplemental Regulations: 2013-14 Audit Guide

To address issues resulting from legislative changes to the conditions of apportionment, and make non-substantive edits
	Information

Action


Ms. Kelly stated that the text of the proposed emergency and permanent regulations was identical, and that Items 5 and 6 should be discussed together.  She reported that the SCO had proposed several changes that have been incorporated into the 2013-14 Supplemental Audit Guide, and that statute requires any such changes be in place by March 1.  
Ms. Kelly provided information on the emergency rulemaking process, stating that, if approved by the Panel, the emergency rulemaking package (including the Notice of Proposed Rulemaking, Finding of Emergency, and the text of the proposed regulations) would be posted on EAAP’s website and forwarded to its interested party list by the end of the week, and five days later, the package would be submitted to OAL.  After filing with OAL, the public would have five calendar days to submit comments in writing to EAAP and OAL.
Eric Premack, Executive Director of the Charter Schools Development Center, stated that he was concerned about the continuing escalation of the costs of audits and asked the Panel to consider the cost and cost benefits of auditing many of these items.  He stated that according to the SCO’s Annual Report, the cost of doing audits had increased by about a third since approximately 2005-06 for LEAs with a thousand or fewer ADA.  Mr. Premack stated that these cost increases had come at a time when funding had been decreased, and funding increases were theoretically earmarked for students rather than for administrative costs such as audits.  Mr. Premack asked that EAAP develop audit regulations that bring the inflation-adjusted costs of auditing back to the levels experienced prior to 2005-06.
Mr. Premack said that there were a number of items on the charter school side that seemed trivial, for example, expanding the auditing of average daily attendance to not only look at the P2 ADA that drives the majority of the funding, but also include a charter school’s annual ADA which only affects State lottery funding.  Mr. Premack added that this Audit Guide also expands to audit long-standing statutes related to certain students over the age of 19, and a number of other items that are trivial, yet drive the costs of audits up.  Regarding this supplement, he asked that the Panel do away with the annual audit for charter schools, and consider dropping some of the other sections as well.  Mr. Botelho thanked Mr. Premack for his comment.  There were no other comments offered from the public.
Ms. Kelly reported that this was a rather large supplemental package, resulting from changes to statute, and removal of audit steps applicable to previous years.  

Ms. Kelly added that another significant change to this supplemental Audit Guide was in the way auditors were to report findings, through the addition of ‘by grade span’ for ADA.  

Mr. Morgan went through the supplemental guide, detailing changes.  He stated that Section 19824 had changed to comply with the new Local Control Funding Formula, and that county offices of education had been excluded from the section.  Arlene Matsuura from the Department of Education stated that the county offices of education had to be excluded based on statutory language that no longer exists in the apportionment.   She added that she believed there was an effort being made to correct the language.

Mr. Morgan referred to subsection (a)(6) stating that it was added to allow for one simple calculation for districts that were funded up to their Local Control Funding Formula.  He added that some LEAs will not be so funded and that the Department of Education had decided to list those districts which fell into the different categories.  He stated that eventually those differences would be superseded by the Local Control Funding Formula rules, so the changes should not remain complicated for long. 
With regard to the Instructional Materials section, Mr. Morgan stated that there was a cut-off date as of 2012-13, although the Legislature had not completely repealed the law.
Mr. Morgan reported that the new section 19844 related to the California Clean Energy Jobs Act, was to ensure certain money was spent in the right places.  Ms. Oropeza added that the section had to do with the sole source use of funds and that the Department of Education was working with the Legislature to clarify the actual intent, but that in the meantime, CDE prefers that the statutory language be used as the regulatory language.  
Mr. Montero stated his concern that not simply referring to current law in the Public Contract Code on this particular issue would create ambiguity in the field.  Ms. Oropeza responded that the statute was very clear that any LEA spending the funds from this Act, must use competitive bidding and there was to be no sole source use of funds.  Mr. Montero stated that the ambiguity was with the term sole source and asked if anyone in the audience could clarify the issue.
Anna Ferrera, Executive Director of the School Energy Coalition, stated her understanding that the goal of the legislation was to provide transparency related to the award of funds.  She stated that there was no sole source process spelled out in code and that the topic needed more clarity, either through legislation or some other way.  She said that in terms of a definition, not using a sole source process was probably more like utilizing a request for quote process, rather than just selecting a vendor you’ve been working with.  Ms. Ferrera added that Government Code Section 4217 was standard with regard to school facilities energy projects and that it was very flexible.  
Ms. Ferrera then asked for clarification on subsection E requiring verification that total expenditures for planning did not exceed the planning fund award amount, asking whether that meant an LEA could not spend more for planning.  Ms. Oropeza offered the example that if an LEA received 30% of their total award for planning, they could spend no more than 30% of their total Proposition 39 funding for planning activities, but are able to use funds generated from other sources.
Mr. Premack noted that these funds were already distributed, and that the field had not been aware of these new requirements at the time they began the contracting process, and he suggested that this audit requirement be postponed until after the Legislature had clarified the language.
Mr. Morgan stated that the change to Section 19845.2, Class Size Reduction, made it applicable through 2012-13.  He reported that Section 19848, Common Core Implementation Funds, was added to verify that the LEA had developed and adopted a plan regarding how funds would be spent and had explained the plan in a public meeting prior to its adoption.

Mr. Morgan reported that Section 19849 was added to determine that a specific class of students was not counted more than once for purposes of ADA funding.  Mr. Montero asked for clarification of where auditors were to look in order to verify information.  Ms. Matsuura responded that auditors would look at CalPADS (California Longitudinal Pupil Achievement Data System), as stated under subsection (a).
Mr. Morgan stated that the changes to Section 19850 were designed to eliminate a perceived ambiguity in year-round multi-track schools related to the calculation of ADA.
Mr. Morgan noted that Sections 19851 and 19852 had been modified to reflect the grade span approach and language was clarified slightly in Section 19852 regarding independent study written agreements.

Mr. Morgan completed review of the changes, stating that Section 19855, Charter School Facility Grant Program, had been added to verify that such funds were expended appropriately.

Mr. Montero stated that while the issue of increasing audit costs had been previously brought before the Panel by Mr. Premack, he noted that this year, many items had been taken out of the Audit Guide and asked whether there was a way to quantify what the overall net cost of audits was, and if what has been taken out offsets the additions.  Mr. Premack stated that for larger schools and districts, the additional costs were more moderate than the increased costs for smaller schools and districts, those with 1,000 ADA or less.  He added that in other states, audits were conducted on a sample basis, and rotated randomly so that the schools did not know when they might be audited, and so there was incentive to keep the records accurate and up to date.  Mr. Premack suggested that risk-based sampling might be something to consider.
Ms. Matsuura stated that she had just looked at the Audit Guide and determined that in 2007-08, there were 29 areas that were audited; in 2009-10, when the categorical flexibility came into effect, there were 19 areas to audit; and in 2013-14, there are 24 areas to audit.
Carolyn Baez, Chief of the Financial Audits Bureau at SCO stated that the standards and additional requirements of the American Institute of Certified Public Accountants and the Government Auditing Standards Board have increased overall.  Auditors’ requirements as far as documentation and risk assessments have increased over the years, including additional oversight from the federal government regarding single audits.  She said that the increased requirements on auditors have led to an increase in costs.
Ms. Kelly asked whether the Panel was interested in looking at the audit findings that have been reported in the different areas as a way of determining the value of continuing to audit certain areas.  Ms. Baez stated that all of that information was included in Annual K-12 Audit Report.  Ms. Matsuura stated that all components of the Audit Guide, statutorily require an audit, with the exception of the After School Education and Safety Program which generates a lot of findings each year.
Mr. Montero said it would be good if the Panel regularly received the Annual K-12 Audit Report.  Ms. Baez and that she would add the Panel and EAAP staff to the distribution list.
Action:
The Panel adopted the proposed Emergency Supplemental Regulations for the 2013-14 Audit Guide.
	Item 6
	Notice of Proposed Rulemaking:

Permanent Regulations: 2013-14 Audit Guide

Annual update to the audit guide.
	Information

Action


Please see discussion above.

Action:
The Panel approved initiation of the rulemaking process for the Permanent Supplemental Regulations for the 2013-14 Audit Guide.
	Item 7
	Next Meeting

	Information

Action


The Panel’s next tentatively scheduled meeting is Monday, March 3, 2014.
The Public Session recessed at 2:55 p.m.

Adjournment 

Mr. Botelho adjourned the meeting at 2:55 p.m. [image: image1.png]
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